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I. INTRODUCTION 

 The discovery rules adopted in 1938 were a “striking and imaginative departure from 

tradition,” the importance of which exceeded the original drafters’ expectations.  ADV. COM. 

NOTES, 48 F.R.D. 487, 487 (1970).  Those discovery tools were “one of the most significant 

innovations of the Federal Rules of Civil Procedure.”  Hickman v. Taylor, 329 U.S. 495, 500 

(1947).  The Supreme Court went on to explain: “Thus civil trials in the federal courts no longer 

need be carried on in the dark.  The way is now clear, consistent with recognized privileges, for 

parties to obtain the fullest possible knowledge of the issues and facts before trial.”  Id. at 501.  

The discovery rules would “ensure proper litigation” (id. at 507) by making the “trial less a game 

of blind man’s bluff and more a fair contest with the basic facts and issues disclosed to the fullest 

practicable extent.”  United States v. Procter & Gamble Co., 356 U.S. 677, 682 (1958).  Thus, 

the discovery rules were to be given broad and liberal construction.  See Schlagenhauf v. Holder, 

379 U.S. 104, 114-15 (1964).  In the phrase that defined the spirit of the original discovery rules, 

“No longer would the time-honored cry of ‘fishing expedition’ serve to preclude a party from 

inquiring into the facts underlying his opponent’s case.”  Hickman v. Taylor, 329 U.S. at 507.  

Despite those good intentions, the law of unintended consequences would eventually overtake 

the discovery system. 

 The first major change in the discovery rules came in 1970, which gave us the framework 

for contemporary discovery practice.  Those changes, while radical, were comprehensively 

planned and implemented, and intended to expand upon the original principles of liberally 

allowing broad party-initiated discovery as an aid to the search for truth at trial.  More discovery, 

it was believed, would lead to more truth at trial.  Thus, discovery of insurance policies, 

elimination of “good cause” requirements, allowance of “contention interrogatories,” and other 



 3

discovery tools were added in 1970 to expand the scope of discovery and add to the means and 

methods of taking discovery.  Moreover, by broadening the scope and streamlining the 

mechanics, the Rule drafters were hoping to “encourage extrajudicial discovery with a minimum 

of court intervention.”  ADV. COM. NOTES, 48 F.R.D. at 488.  The Rules Committee would soon 

eat those words. 

 About a decade later, in 1980 and 1983, the rules were revised to curb “discovery abuse,” 

and “over-discovery.”  More discovery had not brought about more truth at trial, just more 

litigation expense and acrimony during the pretrial phase.  The scope of party-controlled 

discovery was under siege for the next 20 years, culminating in the changes adopted in 

December 2000, which implemented a discovery regime controlled by rule and court rulings. 

 In fact, the storm regarding discovery abuses began brewing almost upon the enactment 

of the 1970 revisions broadening of party-initiated discovery.  Within the decade, the Supreme 

Court, in one of its few discovery opinions, reminded the district courts, that they had “ample 

powers” to curb “undue and uncontrolled discovery.”  Herbert v. Lando, 441 U.S. 153, 176-77 

(1979).  District judges were told that the discovery rules should be applied to ensure the “just, 

speedy and inexpensive” adjudication of a case on the merits.  Id. at 177 citing FED.R.CIV.P. 1.  

To this end, limits on discovery “should be firmly applied, and the district courts should not 

neglect their power to restrict discovery where ‘justice requires [protection for] a party or person 

from annoyance, embarrassment, oppression, or undue burden or expense ... .’”  Id. citing 

FED.R.CIV.P. 26(c).  “With this authority at hand, judges should not hesitate to exercise 

appropriate control over the discovery process.”  Id.  The Supreme Court’s criticism of “undue 

and uncontrolled discovery” was heard loud-and-clear by the Advisory Committee. 
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 The filing of a lawsuit, of course, has never been a license to rummage – aimlessly or 

purposefully – through an opposing party’s files during discovery.  Such abusive discovery was a 

“social cost rather than a benefit.”  Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 741 

(1975).  “The purpose of discovery is to provide a mechanism for making relevant information 

available to the litigants. ...  Thus the spirit of the rules is violated when advocates attempt to use 

discovery tools as tactical weapons rather than to expose the facts and illuminate the issues by 

overuse of discovery ... .  All of this results in excessively costly and time-consuming activities 

that are disproportionate to the nature of the case, the amount involved, or the issues or values at 

stake.”  ADV. COM. NOTES, 97 F.R.D. 165, 216-17 (1983).  Although the 1970 revisions had been 

designed to operate with a “minimum of court intervention,” the pendulum swung back – hard – 

in 1983, the same year that ushered in the “new” Rule 11. 

 The district courts were then authorized to place limits on discovery when (i) the 

discovery is cumulative, duplicative, or unnecessarily inconvenient, (ii) the party seeking the 

discovery has had an ample opportunity already, or (iii) “the burden or expense of the proposed 

discovery outweighs its likely benefit, taking into account ... the importance of the proposed 

discovery in resolving the issues.”  FED.R.CIV.P. 26(b)(2)(i)-(iii).  Those additional limitations 

were written into Rule 26(b) in 1983 specifically “to deal with the problem of over-discovery.”  

ADV. COM. NOTES, 97 F.R.D. at 217.  “The objective is to guard against redundant or 

disproportionate discovery by giving the court authority to reduce the amount of discovery that 

may be directed to matters that are otherwise proper subjects of inquiry.”  Id.  Party-controlled 

discovery, it seemed, simply had gotten way out of hand. 

 Under the 1983 revisions, the judge was to control discovery – not the parties.  The 

district court judges were “encourage[d] to be more aggressive in identifying and discouraging 
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discovery overuse.”  Id.  When curbing “disproportionate” discovery, the district court was to 

consider the nature and complexity of the factual issues, the financial resources of the parties and 

the significance of the rights and issues at stake.  See id. at 218.  The Rules Committee urged, 

“The court must apply standards in an even-handed manner that will prevent use of discovery as 

a war of attrition or as a device to coerce a party, whether financially weak or affluent.” Id.  

These admonitions were uttered by the Rule drafters just a dozen years after they had written the 

1970 revisions, which had been designed to permit discovery to operate with a “minimum of 

court intervention.”  The sharp and swift shift in attitude as of 1983 did not bode well for party-

controlled discovery.  Indeed, the changes in 1983 were only the beginning. 

 In 1993, the discovery rules were further revised to dictate how the parties must conduct 

discovery.  Specifically, Rule 26(a) subsections (1) - (4) were enacted, “impos[ing] on parties a 

duty to disclose, without awaiting formal discovery requests, certain basic information that is 

needed in most cases to prepare for trial or make an informed decision about settlement.”  

ADV. COM. NOTES, 146 F.R.D. 501, 627-28 (1993).  Thus, parties were required to disclose, at 

specific stages of the case, the following information and materials: (1) Initial Disclosures – fact 

witnesses, documents, damage calculations, and insurance policies; (2) Expert Disclosures – 

expert reports and opinions; and (3) Pretrial Disclosures – trial witnesses, deposition 

designations, and trial exhibits.  The main purpose for requiring these disclosures was “to 

accelerate the exchange of basic information about the case and to eliminate the paper work 

involved in requesting such information … .”  Id. at 628.  It was hoped that these disclosures also 

would save money, as well as time.  Id.  Districts were permitted to opt out of the initial 

disclosures, and the Eastern District did so.  Nonetheless, the Eastern District adopted local rules 

and practices for the expert disclosures and pretrial disclosures under Rule 26(a) subsections (2) 



 6

and (3), which functioned well.  The Rocket Docket also extended the discovery period from 

two-and-one-half months to four months in 1995 (more on that later). 

 The allowance for opting-out of the initial disclosures, however, lead to “a striking array 

of local regimes for disclosures and related features introduced in 1993.”  ADV. COM. NOTES, 

192 F.R.D. 340, 384 (2000).  By the dawn of the new millennium, the time had come to adopt 

uniform practices – but with important changes from those put in place in 1993. 

 After 1993, the judicial attitude towards broad, party-controlled discovery also continued 

to worsen.  As the Supreme Court put it, “Rule 26 vests the district court with broad discretion to 

tailor discovery narrowly and to dictate the sequence of discovery.”  Crawford-El v. Britton, 523 

U.S. 574, 598-99 (1998) (emphasis added).  The Rules Committee shared that attitude.  In fact, 

they cited Crawford-El when submitting the recent revisions for public comment.  The problem 

of over-discovery also was addressed again in the 2000 changes, which narrowed the scope of 

discovery and mandated the use of initial disclosures, discovery conferences, and discovery 

plans. 

 Since 2000, the Alexandria Division has worked hard to accommodate the new federal 

rules and maintain its traditional local practices.  The Court also switched to individual calendars 

for district judges and magistrate judges.  Those assignments, made upon filing, provide for 

uniform rulings throughout a case, but have created lack of uniformity from case to case.  Each 

district judge uses the Division’s standard initial Order, but each has different proclivities as to 

timing.  Moreover, each magistrate judge issues his or her own Rule 16(b) scheduling order, 

which have many common provisions, but also a few different ones.  Those little differences can 

have big effects.  Finally, the entire Division uses a three- to four-month discovery period.  In 

many cases, that is plenty of time.  In some complex cases, it might not be enough. 
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II. GETTING STARTED IN THE “ROCKET DOCKET” 

 I often remind out-of-town counsel that the local rules, scheduling deadlines, and other 

local practices are the real rules of procedure.  In fact, for all practical purposes, they are.  “The 

Eastern District of Virginia is among the busiest in the nation, and it is obvious that the court 

must necessarily require substantial compliance with the rules of procedure in order to best 

dispense justice for all.”  Foy v. Norfolk & W. Ry. Co., 377 F.2d 243, 247 (4th Cir. 1967).  It is 

always within the discretion of a district court to enforce (see Michael v. Sentara Health Sys., 

939 F. Supp. 1220, 1225 n.3 (E.D. Va. 1996)) or “to relax or modify” its own procedural rules.  

American Farm Lines v. Black Ball Freight Lines, 397 U.S. 532, 539 (1970).  Any such decision 

“is not reviewable except upon a showing of substantial prejudice to the complaining party.”  Id. 

at 539.  Thus, you must obey the local rules and work within them, or obtain discretionary leave 

to work outside them – but should you run afoul of them, you cannot expect the Fourth Circuit to 

come to your aid. 

A. THE INITIAL ORDER 

 Once a case has been filed, the Court issues an initial pretrial order (styled simply as 

“Order”), which performs many of the functions of the former standard Scheduling Order issued 

by the Court since the institution of the Rocket Docket (Appendix A).  Each case is now 

individually calendared, and the district judges have different habits for issuing this order at the 

beginning of a case.  Often, the Order is issued as soon as the defendant (or any one defendant, if 

there is more than one) has filed its Rule 12 response, whether answer or motion.  Sometimes, it 

is after a Rule 12 motion has been decided.  Sometimes it is at the beginning of the month, 

sometimes towards the end.  For example, I recently received initial Orders in three different 

cases, issued by three different district judges.  All set the same cut-off date (June 13, 2008), but 
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one issued on February 12, 2008 (qui tam case), one on February 27, 2008 (patent case), and one 

on March 5, 2008 (insurance coverage case).  The unpredictability as to timing creates anxiety 

and uncertainty.  More importantly, though, a belated initial Order also can shorten a discovery 

period dramatically – by as much as a month. 

 The Order will set the time for a Rule 16(b) conference with a Magistrate Judge on a 

Wednesday three to four weeks later.  The Order also directs the parties to “confer,” as required 

by Rule 26(f), for three purposes: (1) “to consider the claims, defenses, possibilities of a prompt 

settlement or resolution of the case [, and whether to have their] trial before a Magistrate Judge,” 

(2) “to arrange for [initial] disclosures,” and (3) to “develop a discovery plan” to be filed on the 

Wednesday before the Rule 16(f) conference.  So far, so good – the Order tracks the Rules 

Committee’s ideal for judicial management of the initial pretrial phase of the case. 

 But then come two major deviations from the ideal:  First, the parties have already been 

given a discovery cut-off about three to four months after the Rule 16(b) conference, typically 

the second Friday of the month, and the final pretrial conference is set for the Thursday in the 

week following that cut-off – which will be the third Thursday of the month.  Second, the parties 

are advised in the final paragraph that “[d]iscovery may begin upon receipt of this order.”  This 

latter provision often leads to service of discovery requests before the receipt of initial 

disclosures. 

 The Order also directs any party who has not answered to file an answer within twenty 

days.  What do you do if you have already filed a proper Rule 12 response, like a motion to 

dismiss, which is still pending? 

 Another noteworthy provision is the setting of the final pretrial conference for the 

Thursday of the week following the discovery cut-off – just three business days later.  This 
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leaves little time for trial exhibit selection after discovery concludes, and no time for extensions 

of discovery, even where warranted.  This three-business-day period was used successfully for 

many years in the Alexandria Division when most cases were simpler, but then replaced in 1995 

with a three-week period between cut-off and pretrial conference, when the district began to have 

more complex litigation (patent infringement, securities fraud class actions, etc.).  This three-

business-day timetable is very difficult to meet in the typical complex case, and often the parties 

seek extensions of time to file and serve pretrial disclosures and to file dispositive motions. 

 Some familiar provisions appear as well.  The Order limits each party to five “non-party, 

non-expert witness depositions,” and to thirty interrogatories (including subparts).  Leave of 

Court must be obtained to exceed those limits.  Who is a party-witness and what is a subpart are 

frequent concerns.  (More on these issues below.) 

 The second to last paragraph of the Order also will look familiar to any one who has 

practiced here in the last 30 years or so, as it is lifted, virtually verbatim, from the former 

standard Scheduling Order. 

 Finally, the order is sent by mail or CM/ECF only to local counsel.  You must forward to 

your co-counsel. 

B. THE RULE 26(f) CONFERENCE (FED.R.CIV.P. 26(f)) 

 The use of a discovery conference was first authorized in 1980 to permit a party who was 

being abused during discovery to request generalized court intervention, in addition to the usual, 

incident-specific motions for a protective order or to compel.  ADV. COM. NOTES, 85 F.R.D. 521, 

526-27 (1980).  As originally used, the conference was with the Court.  The use of this 

conference was then changed in 1993 to be a parties-only conference, to go hand-in-hand with 

the initial disclosures and Rule 16(b) conference with the Court. 
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 That the Rule 26(f) conference between the parties is the handmaiden of the Rule 16(b) 

conference with a judicial officer was made plain in 1993: 

The desirability of some judicial control of discovery can hardly be doubted.  Rule 
16, as revised, requires that the court set a time for completion of discovery and 
authorizes various other orders affecting the scope, timing, and extent of discovery 
and disclosures.  Before entering such orders, the court should consider the view of 
the parties, preferably by means of a conference, but at least through written 
submissions.  Moreover, it is desirable that the parties’ proposals regarding 
discovery be developed through a process where they meet in person, informally 
explore the nature and basis of the issues, and discuss how discovery can be 
conducted most efficiently and economically. 
 

ADV. COM. NOTES, 146 F.R.D. at 642 (emphasis added).  Under the local practice in the 

Alexandria Division, however, the parties’ views on discovery parameters and timetables are 

solicited after the cut-off has been set, not before. 

 When originally enacted, districts could opt-out from using this conference.  ADV. COM. 

NOTES, 146 F.R.D. at 641-44.  The Eastern District opted-out.  The ability for districts to opt-out 

of these conferences was removed in 2000.  ADV. COM. NOTES, 192 F.R.D. at 392.  The parties 

now are required to “confer” (but not necessarily to meet face-to-face, id. at 393) to formulate a 

joint discovery plan, to discuss settlement, and to arrange for initial disclosures (or to agree to 

dispense with them).  Ironically, the success of this conference presupposes – indeed, depends 

upon – the good faith and professional “cooperation” of counsel, ADV. COM. NOTES, 146 F.R.D. 

at 644, even though the Rules Committee had cited a lack of good faith and professionalism, and 

the bar’s inability to “self-regulate” as the justification for the rule revisions mandating judicial 

control of the discovery process, ADV. COM. NOTES, 97 F.R.D. at 218.  Which is it? 

 These conferences can be – and typically are – telephone calls, not face-to-face meetings.  

They can be perfunctory and brief, or as detailed as the parties believe is appropriate.  The 

principal purposes of the conference are to formulate the discovery plan and to broach 
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settlement.  Rule 26(f) identifies six topics that should be discussed and included in the report.  

See FED.R.CIV.P. 26(f)(1)-(6).  You should do more. 

 The careful litigant will be prepared to discuss and agree upon such issues as (1) whether 

to waive, and when to serve, initial disclosures, (2) the possible need to exceed the discovery 

limits (e.g., number of nonparty depositions or interrogatories), (3) the length and number of 

depositions, (4) whether a protective order is needed, (5) the timing of expert discovery, (6) a 

deadline for amending pleadings, (7) a deadline for adding parties, (8) whether to try the case 

before a Magistrate Judge, (9) a deadline for filing summary judgment motions, (10) whether to 

have a bench or jury trial, (11) whether settlement mediation is or may become desirable, 

(12) settlement generally, (13) handling of assertions of privilege or protections from discovery, 

and (14) preservation and production of electronically stored information. 

 Rule 16(b) also identifies three topics that must be ruled upon in the Rule 16(b) order and 

five others that may be included.  FED.R.CIV.P. 16(b)(1)-(8).  Consider and be prepared to 

discuss all of them at the Rule 26(f) conference.  Be complete in your own thinking and planning 

before the conference, so that you do not overlook issues that can be resolved by agreement at 

this early, less contentious stage, or brought to the Magistrate Judge’s attention at the Rule 16(b) 

conference for immediate resolution. 

C. THE JOINT DISCOVERY PLAN 

 These can be simple and plain.  The topics covered should include at least the topics 

specified in the initial Order and Rule 26(f), and any other preliminary pretrial or discovery issue 

identified in Rule 16(b), such as the need for a protective order.  I suggest getting an agreement, 

in the written plan, to as many the issues you can at this stage.  You will be better able to enforce 

them later (assuming you can live by the same rules yourself).  The Federal Rules include a 
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form, Form 35, which is intended as a format model and a checklist for the parties’ discovery 

plans.  ADV. COM. NOTES, 146 F.R.D. at 643-44.  The novice plan drafter may want to use the 

form. 

 The following pages are a template for a Joint Discovery Plan that is annotated with 

suggestions and comments.  It may be helpful to consider all of these issues in your case. 

 
 
 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 
_______________________   ) 
      ) 
   Plaintiff,  ) 
      ) 
 v.     ) Civil Action No. 1:__cv______ 
      ) (District Judge/Magistrate Judge) 
____________________   ) 
      ) 
   Defendant.  ) 
_______________________________________ ) 
 
  JOINT DISCOVERY PLAN 
 
 Pursuant to Rule 26, the parties submit this Joint Discovery Plan: 

 1. RULE 26(f) CONFERENCE:  The parties held a Rule 26(f) conference by telephone 

on [DATE], attended by ___________ for plaintiffs, and ____________ for defendant. 

 

Comment and Issues: As discussed above, you should prepare thoroughly for this 

conference, and make proposals and agreements on as many issues as you can. 
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 2. INITIAL DISCLOSURES:  The parties will exchange initial disclosures on [DATE]. 

(Or: The parties agree that Initial Disclosures are not necessary in this case.) 

 

Comment and Issues:  This is a required topic.  See FED.R.CIV.P. 26(f)(1).  When 

enacted in 1993, the initial disclosure requirements were intended to be the 

“functional equivalent of court-ordered interrogatories” regarding “core 

information” that “customarily had been secured early in litigation through formal 

discovery.”  ADV. COM. NOTES, 146 F.R.D. at 629.  Under those provisions, 

parties were required to make initial disclosures of four categories of information: 

all potential witnesses, all relevant documents, an itemization of damages, and 

copies of insurance agreements.  The Rocket Docket opted out of initial 

disclosures in 1993, but initial disclosures are now mandatory in all districts, but 

not in all cases.  Importantly, two of the disclosure requirements have been 

“narrowed” since 1993. 

 WITNESSES:  The name and address of “each individual likely to have 

discoverable information that the disclosing party may use to support its claims or 

defenses, unless solely for impeachment, identifying the subjects of the 

information.”  FED.R.CIV.P. 26(a)(1)(A) (emphasis added).  The term “use” 

includes the use at trial and during discovery.  ADV. COM. NOTES, 192 F.R.D. at 

385.  Thus, the initial disclosure requirement was “narrowed” significantly in 

2000.  Id.  The Rules Committee explained: 

A party is no longer obligated to disclose witnesses or documents, whether 
favorable or unfavorable, that it does not intend to use.  The obligation to 
disclose information the party may use connects directly to the exclusion 
sanction of Rule 37(c)(1).  Because the disclosure obligation is limited to 
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material that the party may use, it is no longer tied to particularized 
allegations in the pleadings.  Subdivision [Rule 26](e)(1), which is 
unchanged, requires supplementation if information later acquired would 
have been subject to the disclosure requirement.  As case preparation 
continues, a party must supplement its disclosures when it determines that it 
may use a witness or document that it did not previously intend to use. 

 
Id. at 385-86.  Thus, the requirement was “narrowed” to encompass only 

witnesses a party “may use.” 

 DOCUMENTS:  “[A] copy of, or description by category and location of all 

documents, data compilations, and tangible things in the possession, custody, or 

control of the party that the disclosing party may use to support its claims or 

defenses, unless solely for impeachment.”  FED.R.CIV.P. 26(a)(1)(B) (emphasis 

added).  The “narrowed” disclosure requirement for documents mirrors that 

governing witnesses. 

 DAMAGES:  This provision (FED.R.CIV.P. 26(a)(1)(C)) was not changed 

between the 1993 and 2000 versions.  ADV. COM. NOTES, 192 F.R.D. at 386.  A 

party seeking damages must disclose “a computation of any category of damages 

claimed” and to “mak[e] available for inspection and copying as under Rule 34 

the documents … on which such computation is based.”  The supporting 

documents may be copied and provided or merely made available.  Claimants do 

not always make this initial disclosure.  Many – perhaps most – make no damages 

disclosure until the damages expert reports are disclosed. 

 INSURANCE AGREEMENTS:  This provision (FED.R.CIV.P. 26(a)(1)(D)) 

was not changed between the 1993 and 2000 versions.  ADV. COM. NOTES, 192 

F.R.D. at 386.  A party must make available “for inspection and copying as under 
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Rule 34 any insurance agreement” that might cover the losses at issue.  The 

insurance policies may be copied and provided or merely made available. 

 NEW PARTIES:  Parties added after the commencement of the action must 

make their initial disclosures within 30 days of joining the action. 

 OPT-OUT AND OBJECTIONS:  The parties may stipulate to opt-out of this 

requirement.  If both parties do not agree, one party may object (suspending the 

time for disclosures) and seek relief from the district court.  This is not a right to 

‘“opt-out’ … unilaterally,” but only in “appropriate cases.”  ADV. COM. NOTES, 

192 F.R.D. at 387.  The strong presumption is that initial disclosures should be 

made. 

 SUPPLEMENTATION:  Supplementation is mandated, requiring parties to 

disclose additional witnesses and documents it “may” use as the case progresses.  

This is not always done, as the parties rely on discovery responses to supplement 

the record, instead of repeated supplemental disclosures. 

 SANCTIONS:  If a party fails to make complete initial disclosures or fails to 

supplement its disclosures, it may be precluded from using undisclosed witnesses 

or exhibits at trial.  FED.R.CIV.P. 37(c)(1). 

 

 3. JOINDER OF PARTIES:  The parties do not anticipate the joinder of additional 

parties.  (OR, The parties anticipate joinder of other parties, which shall relief shall be sought by 

[DATE].) 
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Comment and Issues:  These are required provisions in the Rule 16(b) Scheduling 

Order, see FED.R.CIV.P. 16(b)(1), and so you should discuss them, and include dates 

in your plan. 

 

 4. AMENDMENT OF PLEADINGS:  The parties do not anticipate further amendment of 

pleadings.  (OR, The parties anticipate further amendment of pleadings, which shall relief shall 

be sought by [DATE].) 

 

Comment and Issues:  This is a required provision in the Rule 16(b) Scheduling 

Order, see FED.R.CIV.P. 16(b)(1), and so you should discuss it, and include dates in 

your plan.  Sometimes future amendments are hard to predict, and selecting a hard 

cut-off date may make some litigators uncomfortable.  If so, put in an express good-

cause provision:  “Except for good cause shown, leave to amend pleadings shall be 

sought no later than [DATE].” 

 

 5. PROTECTIVE ORDER:  The parties will submit a stipulated protective order by 

[DATE].  Should they fail to agree on the form of order, the matter shall be brought before the 

Court by motion no later than [DATE]. 

 

Comment and Issues:  You should address this in the Rule 26(f) conference.  See 

FED.R.CIV.P. 26(f)(6).  Begin drafting a protective order right away.  If you 

anticipate filing sealed exhibits during the pretrial period, you must plan to comply 
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with Local Civil Rule 5.  Set firm dates for filing a stipulated protective order or for 

motions to seek such an order, or the issue may linger and slow things down. 

 

 6. EXPERT DISCOVERY:  The parties do not request a special schedule for expert 

discovery. (OR Expert discovery will be conducted according to the following schedule:) 

 

Comment and Issues:  Under the Local Rules, the parties are encouraged to set their 

own schedule for expert discovery, but should they fail to agree, there is a schedule 

that will govern.  See E.D.VA.CIV.R. 26(D)(1) (party agreement) & (2) (default 

schedule).  Plaintiff and counterclaim-plaintiffs must make disclosures 60 days 

before the cut-off, the defending party makes its disclosures 30 days before the cut-

off, and rebuttal disclosures are made 15 days before the cut-off.  The Local Rule 

schedule for expert disclosures was enacted in the mid-1990’s when the Alexandria 

Division discovery period was four months.  If you get a three-month discovery 

period, the plaintiff’s expert disclosures are due almost immediately!  Be prepared to 

negotiate this schedule.  Figure out what facts you need to provide to your expert, 

how you will get those facts (interrogatory answers, documents, depositions, 

subpoenas, etc.), and when you are likely to have what your expert needs – and then 

give yourself some time for the expert to prepare the required report and for you to 

make the complete Rule 26(a)(2) disclosure.  Finally, agree upon a schedule for 

expert depositions.  These often are deferred until all reports are done, and 

sometimes the parties will need to ask the Court for leave to conclude these after the 

cut-off. 
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 7. DISCOVERY LIMITATIONS:  The parties agree to the following limitations on 

discovery: 

 

Comment and Issues:  This is a required topic.  See FED.R.CIV.P. 26(f)(5).  The 

2000 revisions emphasize the need for district courts to control over-discovery.  

The Rule states that “[a]ll discovery is subject to the limitations imposed by Rule 

26(b)(2)(i), (ii), and (iii),” FED.R.CIV.P. 26(b)(1), which were originally enacted 

in 1983 to govern over-discovery.  The Eastern District had adopted its own 

methods of controlling excessive discovery – by limiting the number of 

interrogatories and nonparty depositions, and by allowing a very short time period 

for discovery (originally, two and one-half months, later expanded to four months, 

and now somewhere between those two).  Those limits on discovery were stated 

in the Local Rules to emphasize that discovery is “a litigation tool which should 

be used with discretion.”  Lykins v. Attorney General, 86 F.R.D. 318, 319 (E.D. 

Va. 1980).  Those limitations served “the purpose of deterring the use of 

discovery to browbeat the impecunious litigant into settlement by the sheer time 

and expense of responding to discovery demands.”  Id.  Thus, the Local Rules’ 

limitations on discovery “establish a checkpoint beyond which a party may not 

proceed without evidencing good cause ... .”  Id.  Accordingly, litigants in this 

district generally have not experienced the over-discovery that motivated the 1983 

revisions or that apparently motivated the 2000 limits on discovery. 
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 Nonetheless, the limits in the Local Rules, the case-management orders, 

and the Federal Rules must be analyzed in each case and modifications 

considered.  Here are some thoughts on each form of discovery: 

 Depositions:  There are several issues with deposition limits: 

 Number:  These are limited to “ten depositions” per side.  See FED.R.CIV.P. 

30(a)(2)(A).  In a complex case with many fact and expert witnesses, this may be far 

too few.  In a multi-defendant case, an increase in the limit may be required to allow 

each a fair opportunity to prepare its own case. 

 Experts:  It also may be advisable to allow for the deposition of each expert 

who has written a report, regardless of the 10-per-side cap. 

 Non-parties:  The Order limits each party to no more than five “non-party, 

non-expert witness depositions.”  You must consider who is a non-party (e.g., lower-

echelon employees might be non-parties or party witnesses, depending on the 

circumstances). 

 Rule 30(b)(6) Designees:  The 1993 rule drafters advise that a Rule 30(b)(6) 

deposition should count as a “single deposition” regardless of the number of 

designees deposed – but the 2000 rule drafters advise that each designee should be 

considered a separate deponent for the one-day/seven hour limit (see next).  That 

being so, parties may serve complex notices specifying numerous detailed topics, 

which necessarily will require the designation of multiple representatives, each of 

whom may sit for a day-long deposition.  You should consider whether a limit is 

needed on these depositions (for example, a total number of hours). 
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 One day, seven hours:  Revised Federal Rule 30(d)(1) now limits all 

depositions to one session of seven hours, to be held on one day, if possible.  The 

parties are free to stipulate to a longer deposition, or the district court can order an 

extension for “good cause.”  ADV. COM. NOTES, 192 F.R.D. at 395-96.  The 

examples of “good cause” are as follows: (1) if an interpreter is needed, (2) if “the 

examination will cover events over a long period of time,” (3) if the examination 

will involve questioning about “numerous and lengthy documents,” or (4) when 

there were multiple parties.  As noted above, Rule 30(b)(6) depositions involving 

numerous designees are subject to different limit.  You must consider these needs 

in your case. 

 Foreign Depositions and Discovery:  Will there be any foreign discovery 

from third parties?  If so, you may need to raise that in the Rule 26(f) conference 

and propose appropriate modifications.  Be prepared to address this with the 

Magistrate Judge at the Rule 16(b) conference because, depending on the country 

and methods available, foreign discovery may take longer than the discovery 

period allowed by the initial Order.  The plaintiff’s lawyer also should inquire 

whether any foreign defendant intends to resist broad or “intrusive” discovery 

under the Federal Rules on the grounds of international comity, and insist that 

discovery from it proceed according to international treaties.  See Societe 

Nationale Industrielle Aerospatiale v. United States District Court, 482 U.S. 522 

(1987).  Although rarely invoked and discretionary, such a dispute can slow down 

discovery dramatically. 
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 Alternatives:  Instead of a cap on the number of depositions, you may 

agree on a cap on the number of hours, which will allow numerous short 

depositions. 

  Interrogatories:  The Federal Rules limit the number to 25 per party 

without leave of court, FED.R.CIV.P. 33(a), while the initial Order allows 30 per 

party.  Usually, 30 are enough. 

  Document Requests:  It may be difficult to predict the number you will 

need in a case, or to obtain an agreement on this issue in advance.  You may still 

object later that “too many” requests have been served. 

  Site Inspections:  Will there be a Rule 34 site inspection?  If so, plan for it 

now. 

  Requests for Admissions:  You may want to consider a cap on these and 

the timing of serving and responding. 

  Subpoenas for Documents:  You should agree on a protocol for alerting 

one another about document subpoenas and sharing the documents produced 

pursuant thereto. 

 

 8. PRESERVATION OF ELECTRONIC FILES AND DATA: 

Parties and Counsel:  The parties and their counsel shall identify, retain, and preserve all 

electronic media in their possession, custody, or control that contain data, files, and 

communications relevant to the claims and defenses in this case, from all reasonably identifiable 

sources (including, but not limited to, mainframe computers, servers, laptops and work stations, 

personal digital assistants, and back-up tapes).  The parties shall notify all potential individual 
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users of computer equipment or the data, files, and communications of the immediate need to 

preserve all existing data, files, and communications.  The parties shall maintain monthly backup 

tapes of their respective e-mail and file servers. 

 

Comment and Issues:  This is a required topic.  See FED.R.CIV.P. 26(f)(3).  The 

language above is a sample, but you may have to modify, add, or omit provisions for 

your case.  Case law also is defining and redefining this duty. 

 

 Experts: Any testifying experts retained by the parties shall retain, and preserve all 

electronic media in their possession, custody, or control that contain data, files, and 

communications relevant to the claims and defenses in this case, including drafts, materials 

reviewed, and correspondence with counsel, from all reasonably identifiable sources (including, 

but not limited to, mainframe computers, servers, laptops and work stations, personal digital 

assistants, and back-up tapes).   

 

Comment and Issues:  Expert discovery is highly regulated, so much so, that parties 

in complex, expert-driven cases often agree on an “expert-treaty,” limiting discovery 

to just the disclosure (including a report), back-up documents (both “considered” 

and relied upon), and depositions.  If such a treaty is not reached, here are some 

other requirements not included in the rules themselves: 

 Drafts:  Although the Rule 26(a)(2)(B) does not require the service of 

anything but the final “written report,” most courts have required the production 

of any drafts of the report.  See S. Easton & F. Romines, Dealing with Draft 
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Dodgers: Automatic production of Draft Expert Witness Reports, 22 REV. LITIG. 

355, 370-73 & nn.68-74 (Univ. Tex. 2003).  In this district, there is case authority 

that drafts of expert reports, if any, must be produced.  See Trigon Ins. Co. v. United 

States, 204 F.R.D. 277, 282-84 (E.D. Va. 2001).  The drafting history of the report 

may reveal the evolution of the expert’s opinions, the strengths and weakness of his 

shifting positions, and the influences of other experts or counsel on the final 

opinions.  Id.  Other courts have even required production of drafts showing 

counsel’s notes and edits, as well as communications between the expert and counsel 

and other consulting (non-testifying experts).  See Weil v. The Long Island Savings 

Bank FSB, 206 F.R.D. 38 (E.D.N.Y. 2001).  Nonetheless, the Court, in Trigon, 

stated an important exception:  The Court pointed out that it was not deciding 

“whether a testifying expert is required to retain, and a party is required to disclose, 

the drafts prepared solely by that expert while formulating the proper language in 

which to articulate that expert’s own, ultimate opinion arrived at by the expert’s own 

work or those working at the expert’s personal direction.  There are cogent reasons 

which militate against such a requirement … .”  Trigon, 204 F.R.D. at 283 n.8.  That 

is an important exception that must be kept in mind by counsel and expert as the 

report is prepared. 

 Editing:  Rule 26(a)(2)(B) expressly requires “a written report prepared 

and signed by the witness.”  Nonetheless, it is understood that counsel will 

participate in the drafting process:  “Rule 26(a)(2)(B) does not preclude counsel 

from providing assistance to experts in preparing the reports, and indeed, with 

experts such as automobile mechanics, this assistance may be needed.  
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Nevertheless, the report, which is intended to set forth the substance of the direct 

examination, should be written in a manner that reflects the testimony to be given 

by the witness … .”  ADV. COM. NOTES, 146 F.R.D. at 634.  But the report cannot 

be “ghost written” by counsel or by non-testifying consulting experts.  Trigon, 204 

F.R.D. at 291-96.  Where editing stops and ghost writing begins, however, might be 

in the eye of the beholder.  This is no small issue, however, and must be squarely 

faced by counsel.  As the Court made clear in Trigon, if the expert report has been 

ghost-written, the expert may be found incompetent under Rule 702 and Daubert.  

The difference between “fine-tuning” the report and ghost writing is vast – as are the 

consequences. 

 Spoliation:  Generally, once litigation is reasonably foreseeable or has 

commenced, a party and his experts have a duty to preserve evidence.  See 

Silvestri v. General Motors Corp., 271 F.3d 583 (4th Cir. 2001).  The failure to 

preserve evidence may expose a party to sanctions for spoliation of evidence.  

This rule, fashioned to protect documents and physical evidence, now protects 

electronic evidence, too.  Thus, to the extent that e-mails, electronic drafts, and 

other computer data have been considered or created by the expert, they may need 

to be preserved.  Trigon, supra.  Should counsel and the expert fail to preserve and 

turn over those electronic materials, spoliation sanctions can be imposed. 

 

 9. PRODUCTION OF ELECTRONIC FILES AND DATA AND OTHER DISCOVERABLE 

MATERIALS:  All data, files, and communications that, in the ordinary course of business, are 

recorded in electronic media (including, but not limited to, electronic mail and attachments, word 
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processing files, and spreadsheets) shall be produced in native-file format, including metadata.  

All data, files, and communications that, in the ordinary course of business, are recorded in other 

media (microfiche, paper, etc.), shall be produced as image files (e.g., PDF or TIFF) [OR in that 

format or as print-outs]. 

 

Comment and Issues:  This is a required topic.  See FED.R.CIV.P. 26(f)(3).  The 

language above is a sample, but you may have to modify, add, or omit provisions for 

your case.  Rule 34 requires production be made as the documents are kept in the 

“usual course of business” (e.g., native files, like the .pst format for e-mail) or 

categorized by request (infeasible – if not impossible – to accomplish in a big-

document case).  FED.R.CIV.P. 34 (b)(i).  If the other party seeks categorizing, you 

may want to object and propose a “usual course” production.  If a form for 

production is not specified, then the producing party may make a “usual course” 

production or provide the files in “reasonably usable” form (e.g., convert e-mail to a 

.txt file for document management purposes).  FED.R.CIV.P. 34 (b)(ii).  If you make 

a proper production in one form (e.g., .doc files) you do not have to make production 

in another format (e.g., print-outs).  FED.R.CIV.P. 34 (b)(iii).  Native files are easy 

and quick to produce, fully-searchable when received, but difficult to mark with 

discovery numbers and confidentiality designations.  Native files also may create 

database management issues.  PDF and TIFF (plus “load files”) files, on the other 

hand, may be more costly and time-consuming to produce, but more easily managed 

when received.  The parties also should consider creating mutually agreed upon 

custodian lists and search term lists (this may be more easily done after initial 
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disclosures are served than beforehand).  The parties may even agree to create and 

share a database. 

 

 10. ASSERTION OF PRIVILEGES AND PROTECTIONS OF TRIAL PREPARATION MATERIALS:  

 Assertion of Privilege or Protections of Trial Preparation Materials:  Unless otherwise 

agreed, the parties shall serve a privilege log pursuant to Rule 26(b)(5) together with the written 

response to a request for documents. 

 

Comment and Issues:  This is a required topic.  See FED.R.CIV.P. 26(f)(4).  The 

language above is a sample, but you may have to modify for your case (e.g., 

deferring the privilege log when the review will be time-consuming). 

 

 Inadvertent Production:  The inadvertent production of documents or information 

which the producing party contends is privileged or protected, shall not be deemed a waiver of 

any privilege or protection, provided that the producing party shall promptly make a specific 

request for the return of the inadvertently-produced privileged or protected material.  In the 

event of a dispute, the party making the inadvertent production shall bear the burden of 

seeking relief from the Court and of proving that the materials or information at issue should 

be treated as privileged or protected material, and that there otherwise has been no waiver. 

 

Comment and Issues:  New rule 26(b)(5)(B) allows a party to “clawback” 

inadvertently produced privileged or protected materials.  If there is a dispute, the 

Court will analyze several factors when deciding whether to allow the litigant to 
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recover that material.  See FDIC v. Marine Midland Realty Credit Corp., 138 

F.R.D. 479 (E.D. Va. 1991).  The “inadvertent waiver” provision is intended to 

override, or at least to change the dynamics of, the FDIC analysis.  The Federal 

Judicial Center also suggests that such stipulated provisions are beneficial in 

complex cases.  See MANUAL FOR COMPLEX LITIGATION § 11.431 at 63; Sample 

Confidentiality Order § 40.27 at 752 ¶ (b) (West & Fed. Jud. Cntr. 4th ed. 2004).  

Some district courts, however, resist that sort of tinkering with the law of 

privileges.  See Snap-On Inc. v. Hunter Engineering Co., 29 F.Supp. 2d 965, 971-

72 (E.D. Wis. 1988) (refusing to enter a blanket protective order covering 

“inadvertent” production of attorney client material).  If there is an inadvertent 

production, your opponent (understanding that what-goes-around-comes-around), 

will likely return the document.  If your opponent refuses to return it, you will 

need to be prepared to follow the FDIC analysis, but the “inadvertent” waiver 

provision in your plan will significantly improve your chances of prevailing. 

 

 11. SERVICE OF PLEADINGS, MOTIONS, OTHER PAPERS AND DISCOVERY REQUESTS 

AND RESPONSES:  All pleadings, motions, and other papers that are filed are to be served 

electronically as provided by the Federal Rules and local rules.  In addition, the parties agree to 

serve by e-mail all discovery requests and written responses and any other papers that are not 

filed.  The serving party shall attach the pleading or paper in “Portable Document Format” 

(“.pdf”) or other form of electronic file; if transmission of voluminous materials (such as a 

compendium of attachments or transcripts) as an e-mail attachment is impractical, then those 

materials shall be served by overnight delivery via a service with the ability to “track” deliveries 
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and verify receipt.  Service by or e-mail prior to close of business [OR 6:00 p.m., Eastern Time] 

shall be the equivalent of service by hand that day for the purposes of Rules 5 and 6.  If service by 

overnight courier has been used for these papers, it will be the equivalent of service by hand on 

the day of receipt. 

 

Comment and Issues:  Although most Rocket Docket cases are now CM/ECF, in 

which papers are filed electronically and then served automatically on opposing 

counsel, discovery papers are not filed, and so are served outside that system.  To 

keep pace, you should agree upon a service protocol that allows for electronic 

service of discovery requests and responses, and which modifies Rules 5 and 6 

(which otherwise add three-days to the timetable as with mail service). 

 

 12. SUMMARY JUDGMENT MOTIONS:  The parties shall file and serve summary 

judgment motions on or before [DATE]. 

 

Comment and Issues:  Rule 16(b)(2) requires that the scheduling of motions be 

addressed by the parties and the Court.  The scheduling of summary judgment 

motions at the outset of a case, however, may be difficult, and even an agreed upon 

schedule may need adjustments as the case proceeds. 

 

 13. SETTLEMENT:  The parties believe that settlement is likely/unlikely at this time.  

The parties do/do not believe that settlement mediation will be helpful at this time. 
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Comment and Issues:  Early discussion of settlement is one of the principal goals of 

Rules 16(b) and 26(f).  It is never too early or too late to discuss settlement, and 

counsel should not be afraid to utter the “s-word.”  If you are, then have the 

Magistrate Judge utter it, by asking for mediation in the plan – even if over your 

opponent’s objection. 

 

 14. TRIAL BY MAGISTRATE JUDGE:  The parties do/do not consent to trial before a 

Magistrate Judge. 

 

Comment and Issues:  Under the Magistrates Act and Federal Rules, parties to a 

civil action can consent to a trial – including a trial by jury – before a Magistrate 

Judge.  See FED.R.CIV.P. 73; 28 U.S.C. § 636(c).  Consent to a trial before a 

Magistrate Judge is indispensable under Article III.  Assignment of cases for a 

trail before a Magistrate Judge cannot be automatic, and consent must be 

specifically obtained.  See FED.R.CIV.P. 73(b).  Even if consent has been given, 

the reference of the matter for trial before a Magistrate Judge may be withdrawn 

“for good cause shown” or “under extraordinary circumstances shown by a 

party.”  See FED.R.CIV.P. 73(b).  The Magistrate Judges all have a litigation 

background, and each is more than capable of presiding over bench and jury 

trials. 

WE AGREE TO THIS: 
 
 
_____________________________  ____________________________ 
Counsel for Plaintiffs    Counsel for Defendant 
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D. RULE 16(b) CONFERENCE 

 When revamped in 1993, this conference with a judicial officer was intended to follow 

the parties’ Rule 26(f) conference, to permit the court to set the discovery schedule based on the 

parties input:  “The report from the attorneys concerning their meeting and proposed discovery 

plan, as required by revised Rule 26(f), should be submitted before the scheduling order is 

entered.  Their proposals, particularly regarding matters on which they agree, should be of 

substantial assistance to the court in setting the timing and limitations on discovery … .”  ADV. 

COM. NOTES, 146 F.R.D. at 603.  Under the 1993 revisions, the use of this conference was urged 

for all cases, and was to be scheduled as early as possible.  Only minor changes were made in the 

2000 revisions, and now it is required in all cases in this District. 

 The Rule 16(b) conference is convened by the Magistrate Judge assigned to the case.  

Under Rule 16(a), (b), and (c) the objectives of the conference and subjects for consideration, as 

well as the subjects of the resulting order, are listed.  In a nutshell, at the conference, the 

discovery plan is reviewed and approved (or modified), and the Court raises any points not 

covered by the parties (such as joinder of new parties, etc.).  For example, this conference might 

occur before all defendants have answered and asserted counterclaims, which, if already known, 

would have altered the nature and extent of the parties’ initial disclosures.  If so, the Magistrate 

Judge may inquire about this, even if the parties failed to address it in their Rule 26(f) conference 

and discovery plan.  The Magistrate Judge also will ask about settlement, which may be helpful 

if neither side wants to be the first to raise it.  Often, if the proposed Joint Discovery Plan is 

complete and uncontroversial, the Magistrate Judge will cancel the conference and enter a Rule 

16(b) Scheduling Order based on the plan. 
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E. RULE 16(B) SCHEDULING ORDER 

 Following the Rule 16(b) conference, the Magistrate Judge will issue a scheduling Order 

adopting or modifying the parties’ discovery plan and then stating several standard local 

practices.  Each Magistrate Judge has his or her own form of order (Appendix B).  While largely 

the same, the differences may be important in your case.  Having some advanced knowledge of 

the terms of the Rule 16(b) Scheduling Order may help you plan for the Rule 26(f) conference 

and the Rule 16(b) conference. 

III. PRACTICE POINTERS 

 Negotiate the protective order and bring it to the Rule 16(b) conference for entry. 

 Serve discovery requests as soon as you receive the initial Order. 

 Think through the timing and sequencing of fact and expert discovery. 

 Get started immediately on scheduling depositions.  Give your initial wish-list of 

deponents to the other side before the Rule 26(f) conference and ask for available dates. 

 Get the documents identified in your initial disclosure copied, reviewed, numbered, and 

organized – even before the other side asks to inspect them. 

 Plan as if you are going to trial, even if you believe the case will settle. 

 Never fail to do everything necessary to win at the earliest time reasonably possible. 

 

 ENDNOTE:  The Rocket Docket system in this division has not been eliminated, or even 

seriously impaired, by recent rule changes.  The docket will continue to be promptly and 

efficiently managed by the Court.  The Federal Rules require the “just, speedy, and inexpensive 

determination of every action.”  FED.R.CIV.P. 1 (emphasis added).  The Court delivers on all 

three goals. 


