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 Introduction:  In our district and division, the Magistrate Judges spend much of their 

week on criminal proceedings.  On Friday mornings, however, commencing at 10:00 a.m., “or as 

soon thereafter as counsel may be heard,” the Magistrate Judges’ dockets undergo a 

transformation.  They are hearing civil motions. 

 The transition between the 9:00 a.m. and 10:00 a.m. dockets on Friday mornings is as 

interesting as the changing of the guard at Buckingham Palace.  Out stream weeping family 

members and harried-looking, khaki-clad criminal defense lawyers, clutching crumpled red-weld 

files and dog-eared copies of the Federal Sentencing Guidelines, as their clients are escorted 

back to the holding cells in the unseen bowels of the courthouse.  And in stream the high-priced 

civil litigators in expensive shoes and tailored suits, followed by a phalanx of eager associates 

carrying bulging briefcases and argument binders containing working-copies of the briefs and 

principal cases for the morning’s argument, each tabbed and highlighted.  There is, moreover, a 

buzz in the courthouse, as the civil litigators – qua single-combat champions! – anxiously run 

through their final preparations for battle.  It is as if all of these civil litigators – for whom trials are 

a rarity – are arguing a winner-take-all motion. 

 Often, they are.  It is on Fridays that civil cases which will never go to trial are won or lost – 

without clients, witnesses, or juries … and sometimes, without District Judges – because often it is 

the Magistrate Judges who wield the power to declare victory or defeat. 

 Although the Magistrate Judges handle a wide variety of proceedings, the focus of this 

seminar is on the work they do in civil cases.  Motions practice before Magistrate Judges in civil 

cases is principally governed the Magistrates Act (28 U.S.C. §§ 631 et seq.) and two sections of 

Rule 72: (a) governs proceedings in “nondispositive” matters, and (b) governs proceedings in 

“dispositive” matters.  In this outline, we will examine each type of proceeding. 
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I. MAGISTRATE JUDGE JURISDICTION 

 A. CREATION OF MAGISTRATE JUDGE JURISDICTION 

 The Constitution provides that “the judicial Power of the United States shall be vested in 

one supreme Court, and in such inferior Courts as the Congress may from time to time ordain 

and establish.”  U.S. CONST. Art. III § 1, cl. 1.  Congress has created district courts for each 

State.  28 U.S.C. §§ 81-131 & 132.  Each district has been allocated a specified number of 

judges.  28 U.S.C. § 133(a).  Federal District Judges are Article III judges, appointed by the 

President, with the advice and consent of the Senate.  28 U.S.C. § 133(a).  These are lifetime 

appointments to hold office “during good behavior.”  U.S. CONST. Art. III § 1, cl. 2; 28 U.S.C. § 

134(a).  The Eastern District of Virginia (28 U.S.C. § 127) has been allotted ten active judges (28 

U.S.C. § 133(a)), four of whom sit in Alexandria.  In a busy court like the Eastern District of 

Virginia, Alexandria Division, however, more judicial officers than these are needed to keep the 

Rocket Docket moving.  In addition to our four active District Judges, we have three Senior 

District Judges and four United States Magistrate Judges. 

 The Magistrate Judges have a broad mandate.  In 1968, Congress enacted the Federal 

Magistrates Act to revamp the former United States commissioner system and to replace the 

federal commissioners with “magistrates.”  See 28 U.S.C. §§ 631-639.  The Magistrates Act was 

enacted to authorize magistrates to exercise all the powers of the former commissioners and, “as 

a means of relieving the caseload burden of the federal district judges,” empowered magistrates 

to handle many criminal proceedings, to handle civil matters by consent, and to perform such 

additional duties as may be assigned to them by the district court.  See Wingo v. Wedding, 418 

U.S. 461, 462-63 (1974).  The Magistrates Act has been revised several times since its enactment 

– sometimes expanding, sometimes contracting the scope of the magistrates’ duties, and 
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sometimes modifying the procedures for practice before these judicial officers – and even 

changing the name to “Magistrate Judge,” as they are now called 

 United States Magistrate Judges are not Article III judges.  The Magistrate Judges are 

judicial officers of the local federal district court, who are appointed by the active District 

Judges.  See 28 U.S.C. § 631(a).  Each is appointed for an eight-year term.  28 U.S.C. § 631(e).  

The number of Magistrate Judges in each district is set by the Judicial Conference (28 U.S.C. 

§§ 631(a); 633(a) & (b)), and currently there are four Magistrate Judges sitting in the Alexandria 

Division of the Eastern District of Virginia. 

 Under the Magistrates Act, practice before Magistrate Judges in civil cases is governed 

by two rules: Rule 72(a) governs proceedings in “nondispositive” matters; Rule 72(b) governs 

proceedings in “dispositive” matters; and Rule 73 governs proceedings in trials before Magistrate 

Judges.  In this CLE, the focus is on motions practice, and hence on Rule 72. 

 B. THE DISPOSITIVE / NONDISPOSITIVE DISTINCTION 

 “Nondispositive” matters, as that term is used in Rule 72(a), are the proceedings and 

motions that “are not dispositive of a party’s claim or defense.”  FED.R.CIV.P. 72(a).  Motions to 

compel, to amend, to intervene, and the like, are nondispositive matters.  In the Eastern District 

of Virginia, Alexandria Division, most nondispositive matters are routinely referred to, and 

handled by, the Magistrate Judges. 

 “Dispositive” matters, as that term is used in Rule 72(b), are the proceedings and motions 

that “are dispositive of a party’s claim or defense.”  FED.R.CIV.P. 72(b)(1).  In the civil context, 

“true” dispositive motions are motions to dismiss, motions for summary judgment, and motions 

for judgment on the pleadings, and they cannot be decided solely by a Magistrate Judge unless 

the parties consent.  See 28 U.S.C. § 636(b)(1)(A)-(B).  Under the Magistrates Act, however, 
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such motions may be assigned to a Magistrate Judge, even without the parties’ consent, for 

argument, the taking of evidence, and the rendition of a report and recommendation.  See 

FED.R.CIV.P. 72(b)(1).  Despite the provision for it, few “true” dispositive motions are heard by 

the local Magistrate Judges. 

 The dispositive/nondispositive distinction is important.  Constitutional principles require 

that judicial authority be exercised by Article III judges.  Thus, an aggrieved party may object to 

any ruling by a Magistrate Judge – but the procedures and standard of review are different for 

dispositive and nondispositive matters.  A Magistrate Judge’s ruling in a “nondispositive matter” 

may be “appealed” to the presiding District Judge, but is reviewed under the deferential standard 

of “clearly erroneous or contrary to law.”  FED.R.CIV.P. 72(a) (emphasis added).  By contrast, a 

Magistrate Judge’s ruling on a “dispositive matter” is reviewed under the stricter de novo 

standard.  FED.R.CIV.P. 72(b)(3) (emphasis added).  Therefore, the distinction between 

“dispositive” and “nondispositive” matters under Rule 72 is critical because it dictates the 

procedures for the Magistrate Judge’s rulings and the standard of review by the District Judge.1 

 NB:  Some motions that are routinely assigned to, and decided by the local Magistrate 

Judges, however, “feel” like dispositive motions, even though they are not.  For example, if the 

Magistrate Judge denies leave to amend, or excludes an expert or other evidence, or denies a 

continuance, that ruling may have an outcome-determinative effect.  But such rulings 

nonetheless are subject to the deferential “clearly erroneous” standard under Rule 72(a), not the 

de novo standard under Rule 72(b)(3).  See 12 Wright, Miller & Marcus, FEDERAL PRACTICE 

AND PROCEDURE: CIVIL 2D § 3068.2 at 334-45 (2002); see, e.g., Jesselson, supra (motion in 

limine is nondispositive and reviewed under Rule 72(a)); Proffit v. Venman, 2002 U.S. Dist. 

                                                 
1  The procedures for seeking review by the presiding District Judge are addressed in more detail 
in Section IV below. 
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LEXIS 13892 (E.D. Va. July 15, 2002) (affirming Magistrate Judge’s ruling denying additional 

discovery time and precluding expert under Rule 72(a) standard); Virgin Enterprises Ltd. v. 

Virgin Cuts, Inc., 149 F. Supp. 2d 220 (E.D. Va. 2000) (denial of continuance affirmed under 

Rule 72(a)); cf. Ambrose v. Southworth Prods. Corp., 953 F. Supp. 728 (W.D. Va. 1997) 

(overturning Magistrate Judge’s ruling denying motion to amend under Rule 72(a) standard).  On 

the other hand, if a default judgment is recommended by a Magistrate Judge as a discovery 

sanction, it is a dispositive matter, notwithstanding that discovery orders, and the enforcement of 

such orders, generally are nondispositive matters.  See 12 Wright, Miller & Marcus, FEDERAL 

PRACTICE AND PROCEDURE: CIVIL 2D § 3068.2 at 334-45 (2002); see, e.g., Whitehead v. Woolsey, 

1994 U.S. Dist. LEXIS 21381 (E.D. Va. Mar. 4, 1994), rev’g, 1994 U.S. Dist. LEXIS 21380 

(E.D. Va. Feb. 10, 1994) (sustaining plaintiff’s objections to Magistrate Judge’s report and 

recommendation of default judgment as discovery sanction under Rule 72(b)); Kearns v. General 

Motors Corp., 1997 U.S. Dist. LEXIS 22293 (E.D. Va. Sept. 15, 1997), aff’g, 1997 U.S. Dist. 

LEXIS 22294 (E.D. Va. Aug. 8, 1997) (default judgment entered based on Magistrate Judge’s 

report and recommendation).  Thus, the dispositive/nondispositive distinction may be technical 

at certain times, and functional at others. 

II. GENERAL RULES GOVERNING MOTIONS PRACTICE 

 Not all of the “rules” governing civil motions in the Alexandria Division are found in the 

local or federal rules.  Instead, some important rules are found in the Rule 16(b) Scheduling 

Order issued by the Magistrate Judge based upon the parties’ Joint Discovery Plan.  Indeed, the 

effects of the pretrial planning and scheduling procedures under Rule 16 and 26 are now felt in 

all pretrial motions, and as is explained below in Subsection II. A., may modify the substantive 
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standard for granting relief under other Rules.  In general, though, the following “rules” apply to 

all civil motions: 

 Writing Requirement:  All motions must be written, and must state the relief sought and 

the grounds therefor “with particularity.” FED.R.CIV.P. 7(b)(1); E.D.VA.CIV.R. 7(A).  Briefs in 

support and in opposition are required for virtually all motions.  E.D.VA.CIV.R. 7(F)(l)&(2).  The 

briefing rule is enforced.  E.g., El-Amin v. Williams, 92 F.R.D. 454, 455 (E.D. Va. 1979) 

(applying former local rule 11(F)).  Although the briefing requirement may be waived by the 

Court, see Hirschkop v. Virginia State Bar, 406 F. Supp. 721, 724 (E.D. Va. 1975), the movant’s 

failure to file a brief generally is grounds to deny the motion without prejudice, see Alderman v. 

Chrysler Corp., 480 F. Supp. 600, 605 (E.D. Va. 1979).  Similarly, the failure to file a brief in 

opposition is deemed a concession of the motion.  See In re Fisherman’s Wharf Fillet, Inc., 83 F. 

Supp. 2d 651 (E.D. Va. 1999) (granting summary judgment for defendant and disciplining 

plaintiff’s counsel for failing to file a brief in opposition).  Your motion also should state the 

specific relief you seek, E.D.VA.CIV.R. 7(A), but the submission of a proposed order is not 

required in this division. 

 Brief Format:  Brief format rules are in effect.  The briefs in support and in opposition to 

a motion must not exceed 30 pages, and replies may not exceed 20 pages, unless permission has 

been obtained in advance for good cause shown.  E.D.VA.CIV.R. 7(F)(3).  Typeface 

requirements also are specified (id.) and reiterated in the Rule 16(b) Scheduling Order. 

 Briefing Schedule:  The local rules also set forth a briefing schedule for civil motions, 

that applies “unless otherwise directed by the Court,” requiring that the opposition be filed 

“within eleven (11) days after service and the moving party may file a rebuttal brief with three 

(3) days after service of the opposing party’s reply brief.”  E.D.VA.CIV.R. 7(F)(1).  In the 
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Alexandria Division, this schedule generally is applied to true dispositive motions, while 

nondispositive motions are heard on the following briefing schedule, which is set forth in the 

Rule 16(b) Scheduling Order (emphasis added): 

All motions, except for summary judgment, shall be noticed for hearing on the 
earliest possible Friday before the final pretrial conference.  Ten working days’ 
notice is required for motions to dismiss, for summary judgment, for patent claim 
construction, and for judgment on the pleadings.  Non-dispositive motions must be 
filed and delivered by the Friday before the Friday for which noticed, with 
responses due not later than the Wednesday before the hearing. 
 

Thus, in the Alexandria Division, the “unless otherwise directed by the Court” exception in local 

civil rule 7(F)(1) becomes the rule for all nondispositive motions. 

 NB:  In case you are concerned, the federal rules and general principles of due process 

are not violated by the Alexandria Division’s five-day motions practice.  In fact, the federal rules 

provide generally that a motion “shall be served no later than 5 days before the time specified for 

the hearing.”  FED.R.CIV.P. 6(c)(1).  Thus, the five-day cycle for motions, while on the edge, is 

permissible.  Indeed, the five-day motion is the main-gear in the Rocket Docket’s engine. 

 Hearings:  Hearings on civil motions are not required under Federal Rule 78(b) or local 

civil rule 7(J), but generally they are allowed in this division.  The local civil rules state that 

“Except as otherwise provided by an order of the Court or by these Local Rules, all motions shall 

be made returnable to the time obtained from and scheduled by the Court for a hearing thereon.”  

E.D.VA.CIV.R. 7(E).  But do not stop reading there, because that does not apply in the 

Alexandria Division.  The Federal Rules provide that a district court may establish a regular 

“motions day” on which to hear all civil motions.  FED.R.CIV.P. 78(a).  The Alexandria Division 

has designated Friday as “motions day” each week.  The local civil rules then state that “In any 

division that has a regularly scheduled motions day, the motion should be noticed for the first 

permissible motions day.”  E.D.VA.CIV.R. 7(E).  Thus, a party is responsible to notice its hearing 
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for the “first permissible motions day” – a Friday – as dictated by the proper notice period (5 or 

10 days). 

 Indeed, the failure to notice a hearing may be deemed a withdrawal of the motion.  See 

El-Amin v. Williams, 92 F.R.D. at 455 n.3 (applying former local rule 11(I)).  As noted above, 

the Rule 16(b) Scheduling Order reiterates the Friday motions day notice requirement, and adds 

that all motions except for summary judgment must be noticed for a hearing “on the earliest 

possible Friday before the final pretrial conference.”  In fact, the Rule 16(b) Scheduling Order 

must set a date by which all motions must be filed.  See FED.R.CIV.P. 16(b)(3).  Thus, you should 

consider this a hard-deadline – indeed, you will find that a nondispositive motion filed after the 

pretrial conference may be denied on procedural grounds, regardless of its merits. 

 NB:  Traditionally, motions in limine and Daubert motions also are heard after the final 

pretrial conference.  Rather than relying upon tradition, the better practice may be to set a 

briefing and hearing schedule for those motions in the Joint Discovery Plan. 

III. GENERAL PRINCIPLES GOVERNING PARTICULAR MOTIONS 

 A. NONDISPOSITIVE MOTIONS 

  1. Motion to Compel 

 The focus of discovery motion practice is the motion to compel.  Herein, the basic 

framework of those motions is outlined.  There are three components:  (1) showing relevance 

(the movant’s burden); asserting objections (the non-movant’s burden); and exercising discretion 

(the Court’s control over the process).  Each element is rooted in the rules. 

 Relevance:  Under the rules as revised in 2000, discovery is generally permitted only of 

“matter, not privileged, that is relevant to the claim or defense of any party.”  FED.R.CIV.P. 

26(b)(1).  Nonetheless, there is a pathway to broader discovery: “For good cause, the court may 
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order discovery of any matter relevant to the subject matter involved in the action.”  Id.  This 

two-part standard of “relevance” is meant to limit “party-controlled” discovery to the pleadings, 

but the district court “retains authority to order discovery of any matter relevant to the subject 

matter involved in the action for good cause.”  ADV. COM. NOTES, 192 F.R.D. 340, 389 (2000).  

The rule drafters admit that there is no bright line between what is relevant to a claim or defense 

and what is relevant to the subject matter involved in the action.  Id.  That will require court 

control.  And although the “good cause” standard is meant to be “flexible,” id., it also is meant to 

involve a judicial officer to manage discovery more closely:  “The amendment is designed to 

involve the court more actively in regulating the breadth of sweeping or contentious discovery.”  

Id.  “Party-controlled” discovery, broadly expanded in 1970, has been reigned-in dramatically. 

 The 2000 revisions provide surprising little insight into what is “relevant” under the new 

standard.  At the core, of course, is direct evidence of the claims and defenses, as well as “the 

existence, description, nature, custody, condition, and location of any books, documents or other 

tangible things and the identity and location of persons having knowledge of any discoverable 

matter” are relevant.  FED.R.CIV.P. 26(b)(1).  In addition, the Rules Committee states that 

A variety of types of information not directly pertinent to the incident in suit 
could be relevant to the claims or defenses raised in a given action.  For example, 
other incidents of the same type, or involving the same product, could be properly 
discoverable under the revised standard.  Information about organizational 
arrangements or filing systems of a party could be discoverable if likely to yield 
or lead to the discovery of admissible information.  Similarly, information that 
could be used to impeach a likely witness, although not otherwise relevant to the 
claims or defenses, might be properly discoverable. 
 

ADV. COM. NOTES, 192 F.R.D. at 389.  That is a pretty narrow restriction on relevance.  As the 

Rules Committee further explains, that narrowness is deliberate: 

The Rule change signals to the court that it has the authority to confine discovery 
to the claims and defenses asserted in the pleadings, and signals to the parties that 
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they have no entitlement to discovery to develop new claims and defenses that are 
not already identified in the pleadings. 
 

ADV. COM. NOTES, 192 F.R.D. at 389 (emphasis added).  This, then, is a major philosophical 

shift in discovery. 

 As used in Rule 26(b)(1), “relevance” has procedural and substantive meanings.  Rule 

26(b)(1) defines what is “relevant” in a procedural sense (“relevant to the claim or defense of 

any party”), but the law governing the claims and defenses defines what is “relevant” in a 

substantive sense.  You must research what is relevant in a substantive sense under governing 

law.  For example, you may be required to show whether, and if so to what extent, parole 

evidence may be admissible to modify a fully integrated, written contract.  Whether such facts 

are discoverable will depend upon (i) whether you have pleaded a subsequent oral modification 

(procedural relevance), and (ii) whether governing law permits the introduction of such parole 

evidence in the absence of fraud, detrimental reliance, or the like (substantive relevance). 

 Thus, the new standard of “relevance” under Rule 26(b)(1) places a premium on careful 

preparation.  You must state your claims and defenses as completely as Rule 11 allows at the 

outset, because you can no longer use discovery to explore new claims and defenses that are 

merely relevant to “the subject matter” of the case.  Both the facts and governing law must be 

thoroughly researched before you plead. 

 Asserting Objections:  The same rule, Rule 26(b)(1), dictates the principal bases for 

objections:  First, you may object to any discovery request that not “relevant.”  The general 

boundaries of relevance are explained above.  Second, you may object that the matter sought is 

“privileged.”  Each of these procedural objections depends upon a source of substantive law and 

are made in different manners.   

 NB:  No matter what objection is asserted, “boilerplate” objections are never sufficient. 
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  Relevance:  As discussed above, the boundaries of relevance are generally defined 

in Rule 26(b)(1) – the matter must be “relevant to the claim or defense of any party” that has 

been pleaded.  A variant of that objection, “overbroad,” would apply if the connection between 

requested information and a claim or defense is too attenuated (for example, seeking “all medical 

records” of the plaintiff may be overbroad, as opposed to those records pertinent to the diagnosis 

and treatment of the injury at issue in the case).  A different rule – Rule 26(c)(1) – provides the 

basis for other objections, like “harassing” and “unduly burdensome”.  Under the protective 

order rule, “The court may, for good cause, issue an order to protect a party or person from 

annoyance, embarrassment, oppression, or undue burden or expense … .”  FED.R.CIV.P. 

26(c)(1).  Thus, these are not merely “objections” (like lack of relevance or privilege), they are a 

request for a protective order that a party not be required to produce material which otherwise is 

relevant and not privileged.  Hence, a “good cause” standard is applied for these grounds. 

 The objections must be asserted in the right way and at the right time.  If you are 

objecting to written discovery requests, you must follow the local rules.  See E.D.VA.CIV.R. 

26(B) & (C).  Objections must be served within fifteen days.  Late objections may be 

disregarded regardless of merit.  Also, be specific.  Objections must be in writing, but must be 

specific – “boilerplate” objections will be stricken. 

  Privilege:  When determining whether matter is privileged or not, the rules state 

that the law of privileges “applies at all stages of all actions ... .”  FED.R.EVID. 1101(c).  Thus, 

the substantive law of privileges applies during discovery, just as at trial, to determine whether 

otherwise “relevant” matter is “privileged” and not discoverable.  See United States v. Reynolds, 

345 U.S. 1, 6 (1953) (military secrets privilege applied during discovery).  As a general rule in 

federal question cases, privileges “shall be governed by the principles of the common law as they 
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may be developed by the courts of the United States in the light of reason and experience.”  

FED.R.EVID. 501.  Likewise, in diversity cases, the law of privileges governed by the applicable 

state law.  Id.  And in cases involving claims under both state and federal law, federal law 

governs privileges.  E.g., Hancock v. Hobbs, 967 F.2d 462, 466-67 (11th Cir. 1992).  These 

choice of law considerations may be pivotal – federal law and state law of privileges differ, often 

dramatically, and the law of privileges also varies from state to state. 

 The assertion of privilege objections generally is made in two steps.  For example, in 

response to a request for documents, you will object to production of privileged or work product 

materials.  In addition, you must serve a proper and timely privilege log.  FED.R.CIV.P 26(b)(5).  

That rule provides as follows: 

When a party withholds information otherwise discoverable under these rules by 
claiming that it is privileged or subject to protection as trial-preparation material, 
the party shall make the claim expressly and shall describe the nature of the 
documents, communications, or things not produced or disclosed in a manner 
that, without revealing information itself privileged or protected, will enable other 
parties to assess the applicability of the privilege or protection. 
 

FED. R. CIV. P. 26(b)(5)(A) (emphasis added).  Although the rule requires “sufficient information 

to enable other parties to evaluate the applicability of the claimed privilege or protection,” the 

rule “does not define for each case what information must be provided when a party asserts a 

claim of privilege or work product protection.”  ADV. COM. NOTES, 146 F.R.D. 501, 639 (1993).  

This Court has held, however, that “an adequate ‘privilege log’” should contain the following 

information for each item: 

(1) a brief description or summary of the contents of the document, (2) the date the 
document was prepared, (3) the person or persons who prepared the document, 
(4) the person to whom the document was directed, or for whom the document was 
prepared, (5) the purpose in preparing the document, (6) the privilege or privileges 
asserted with respect to the document, and (7) how each element of the privilege is 
met as to that document. 
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Cappetta v. GC Services LP, No. 3:08CV288, 2008 U.S. Dist. LEXIS 103902, *12 (E.D. Va. 

Dec. 24, 2008) (citation omitted).  The Committee also has stated that detailed information 

generally would be required, but recognized that this requirement might be “unduly burdensome 

when voluminous documents are claimed to be privileged or protected, particularly if the items 

can be described by categories.”  ADV. COM. NOTES, 146 F.R.D. at 639.  The party seeking to 

avoid the requirement of detailed itemization, however, must “seek relief under [Rule 26(c)],” 

showing that “compliance with the requirement for providing this information would be an 

unreasonable burden.”  Id.  If you believe this issue is present in your case, you should raise it 

when the Joint Discovery Plan is drafted. 

 This Court also has ruled that “[i]mproper assertion of a privilege may result in a waiver 

of that privilege,” and where a party “has allowed time to pass without clarifying the basis of its 

assertion of privilege, waiver of the privilege may be the appropriate sanction.”  Cappetta, 2008 

U.S. Dist. LEXIS 103902 at *12-13 (citations omitted).  Thus, the failure to serve a log, or to list 

a document on the log, or to identify the requisite information, may constitute a waiver of any 

otherwise applicable privilege or protection. 

  Burden of Proof:  Regardless of the grounds, the party objecting to discovery 

generally bears the burden of showing that discovery should not be allowed.  Castle v. Jallah, 

142 F.R.D. 618 (E.D. Va. 1992).  Whether you are asserting privilege or undue burden, you must 

make a specific, factual showing to support your objection. 

 The Court’s Discretion:  The principal responsibility of the Magistrate Judge on a 

motion to compel is to apply the Rule 26(b)(1) limitations on relevance and privileges even-

handedly.  You will find that the Magistrate Judges are quite capable of “calling balls and 

strikes” on those issues, which are not necessarily discretionary.  Where they will exercise 
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discretion, however, is when expanding the scope of relevance or when judging objections under 

Rule 26(c)(1), like “unduly burdensome.”  In addition, they can – and will – use their discretion 

to enforce the limitations found in Rule 26(b)(2)(C). 

 In 1970, the Rule drafters were hoping that by broadening the scope and streamlining the 

mechanics of civil discovery, it would “encourage extrajudicial discovery with a minimum of 

court intervention.”  ADV. COM. NOTES, 48 F.R.D. 487, 488 (1970).  By 1983, the drafters’ 

attitude had changed:  “The purpose of discovery is to provide a mechanism for making relevant 

information available to the litigants. ...  Thus the spirit of the rules is violated when advocates 

attempt to use discovery tools as tactical weapons rather than to expose the facts and illuminate 

the issues by overuse of discovery ... .  All of this results in excessively costly and time-

consuming activities that are disproportionate to the nature of the case, the amount involved, or 

the issues or values at stake.”  ADV. COM. NOTES, 97 F.R.D. 165, 216-17 (1983).  Too little 

control by the court had lead to too much discovery by the parties, too much rancor, and too 

much expense. 

 The district courts were then authorized to place limits on discovery when 

 (i) the discovery is “unreasonably cumulative or duplicative,” or unnecessarily 
inconvenient; 

 (ii) the party seeking the discovery has had an ample opportunity already; or 

 (iii) “the burden or expense of the proposed discovery outweighs its likely benefit, taking 
into account ... the importance of the proposed discovery in resolving the issues.” 

FED.R.CIV.P. 26(b)(2)(C)(i)-(iii).  Those additional limitations were written into Rule 26(b) in 

1983 specifically “to deal with the problem of over-discovery.”  ADV. COM. NOTES, 97 F.R.D. at 

217.  “The objective is to guard against redundant or disproportionate discovery by giving the 

court authority to reduce the amount of discovery that may be directed to matters that are 
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otherwise proper subjects of inquiry.”  Id.  Thus, matter may be “relevant” and “not privileged,” 

but still precluded for these other reasons. 

 Under the 1983 revisions to Rule 26(b), the court controls discovery – not the parties.  

The district courts are “encourage[d] to be more aggressive in identifying and discouraging 

discovery overuse.”  Id.  When curbing “disproportionate” discovery, the district court may 

consider the nature and complexity of the factual issues, the financial resources of the parties and 

the significance of the rights and issues at stake.  See id. at 218.  The Rules Committee urged: 

“The court must apply standards in an even-handed manner that will prevent use of discovery as 

a war of attrition or as a device to coerce a party, whether financially weak or affluent.” Id.  In 

the Eastern District of Virginia, the Magistrate Judges are the judicial officers who control, and 

when necessary, aggressively identify and discourage the overuse of, discovery. 

 So, in addition to calling balls and strikes, the Magistrate Judges wield this additional 

authority, which, like all discovery motions are committed to the Court’s “sound discretion.”  

See LaRouche v. Nat’l Broadcasting Co., 780 F.2d 1134, 1139 (4th Cir. 1986).  Your own 

compliance with the rules, your presentation, and your persuasion may influence how that 

discretionary power is exercised. 

Practice Pointers:  Although largely governed by the general procedures, there are some 

special motions procedures for discovery disputes.  See E.D.VA.CIV.R. 37(A)-(H).  Here are 

some practice tips tied into the governing rules and procedures: 

• Meet and Confer – Both Federal Rule 37(a)(2) and Local Civil Rule 37(E) require 

a good faith meet and confer between counsel.  Do not “shoot first and ask 

questions later.”  Your motion will be deferred or denied unless there has been a 

good faith effort to resolve it.  Your motion also must certify that such efforts 
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have taken place.  Do not make that certification if you have not done so, and do 

not omit the certification if you have.  (NB:  “Dear Counsel” letters that obviously 

have been written for the purpose of attaching them to a motion or opposition 

should not be submitted.  Remember, the Rule 37 obligation is to confer in good 

faith, not to make non-negotiable demands or to respond with empty gestures.) 

• Do not dawdle – Once it is clear that there is a potential dispute, take action.  

Your first action, of course, is not filing a motion, but making a phone call or 

writing a letter in an effort to resolve the dispute.  If that process fails, though, file 

the motion promptly.  See E.D.VA.CIV.R. 37(A) (party initiating discovery must 

seek court intervention).  Discovery disputes that have been allowed to stagnate 

may be viewed skeptically by the Magistrate Judges and be deemed unimportant – 

remember, the Rule 16(b) Scheduling Order requires that nondispositive motions 

be noticed for the “earliest possible Friday before the pretrial conference.” 

• File a Good Brief – A brief, of course, is required.  See E.D.VA.CIV.R. 37(B); 

E.D.VA.CIV.R. 7(E).  A well written and well reasoned brief should be filed, 

however, not just a brief.  As the movant, you want the Magistrate Judge to open 

the hearing in this way:  “I read the papers, and I do not need to hear from the 

movant.  Respondent, why shouldn’t I order this discovery? …” 

• Attach the disputed materials – Discovery requests, as well as objections and 

responses, are not filed when served, but should be attached to your papers when 

they are the subject of a motion.  See FED.R.CIV.P. 5(d).  The Rule 16(b) 

Scheduling Order reiterates this requirement. 
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• Take a Fair Position and be Practical – Once your efforts to negotiate with the 

other side have failed, you will, in effect, be negotiating with the Magistrate 

Judge.  If you take an unwarranted or extreme position, you will not only lose 

credibility, or fail to act in good faith, you may lose the motion and be subject to 

sanctions.  See E.D.VA.CIV.R. 37(G) & (H).  Offer solutions, not positions. 

• State the Relief you want – All motions must state the grounds for relief as well as 

the relief sought.  See FED.R.CIV.P. 7(b); E.D.VA.CIV.R. 7(A).  As the movant, 

you never want the Magistrate Judge to say, “Counsel, I’ve heard your argument, 

but what do you want me to do?” 

• Be aware of Local Rules and Practices – The local rules and practices governing 

discovery contain some variations and subtleties, notwithstanding the Federal 

Rules’ efforts to have uniform pretrial practices.  For all practical purposes, the 

local rules, scheduling deadlines, and other local practices are the real rules of 

procedure.  “The Eastern District of Virginia is among the busiest in the nation, 

and it is obvious that the court must necessarily require substantial compliance 

with the rules of procedure in order to best dispense justice for all.”  Foy v. 

Norfolk & W. Ry. Co., 377 F.2d 243, 247 (4th Cir. 1967).  It is always within the 

discretion of a district court to enforce (see Michael v. Sentara Health Sys., 939 

F.Supp. 1220, 1225 n.3 (E.D. Va. 1996)) or “to relax or modify” its own 

procedural rules.  American Farm Lines v. Black Ball Freight Lines, 397 U.S. 

532, 539 (1970).  Any such decision “is not reviewable except upon a showing of 

substantial prejudice to the complaining party.”  Id. at 539.  Thus, you must obey 

the local rules and work within them, or obtain discretionary leave to work 
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outside them – but should you run afoul of them, you cannot expect the Fourth 

Circuit to come to your aid. 

  2. Motion to Amend 

 Under the rules, leave to amend pleadings “shall be freely given when justice so requires.”  

FED.R.CIV.P. 15(a) (emphasis added).  Although Rule 15 says that amendment of pleadings “shall 

be freely given,” is that really the test? 

 Simply put:  No.  In support of any motion to amend, you must show the substantive 

grounds under Rule 15, and, depending on when you seek leave, you may need to show the 

procedural grounds under Rule 16 before an amendment will be allowed. 

 NB:  As a matter of procedure not specified in Rule 15, you must file a proposed amended 

pleading for the Court to review in connection with your motion.  See Williams v. Wilkerson, 90 

F.R.D. 168 (E.D. Va. 1981).  As shown below, if “futility” is raised in opposition to the motion, the 

Court may examine that pleading as on a motion to dismiss. 

 Claims:  Generally, a request for leave to amend under Rule 15 is addressed to the Court’s 

discretion.  Foman v. Davis, 371 U.S. 178, 182 (1962); Davis v. Piper Aircraft Corp., 615 F.2d 606, 

613 (4th Cir. 1980).  The factors considered by the Court when exercising its discretion include 

whether there has been “undue delay, bad faith or dilatory motive on the part of the movant,” 

whether “undue prejudice” will result to the existing or new parties, and whether the proposed 

amendment is “futile.”  See Foman, 371 U.S. at 182.  These are the traditional substantive grounds 

you must address. 

 In addition, you may need to show the procedural grounds under Rule 16.  Under revised 

Rule 16, a date by which to “amend the pleadings” is a required provision in the Rule 16(b) 

Scheduling Order.  See FED.R.CIV.P. 16(b)(3).  Thus, any joinder motion made after that date must 
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meet the substantive standard for amendment and the Rule 16 “good cause” standard.  See Nourison 

Rug Corp. v. Parvizian, 535 F.3d 295, 299 (4th Cir. 2008).  Thus, depending on your timing, you 

may need to address four issues before your amendment will be “freely” allowed. 

 Undue Delay, Bad Faith or Dilatory Motive:  As the controlling law makes clear, “[d]elay 

alone … without [1] any specifically resulting prejudice, or [2] any obvious design by dilatoriness to 

harass the opponent, should not suffice as reason for denial.”  Davis, 615 F.2d at 613.  Generally, “a 

motion to amend should be made as soon as the necessity for altering the pleadings becomes 

apparent.  A party who delays in seeking an amendment is acting contrary to the spirit of the rule.”  

Deasy v. Hill, 833 F.3d 38, 41 (4th Cir. 1987), cert. denied, 485 U.S. 977 (1988).  Thus, if a party 

learns of new facts that would justify amendment, but unreasonably delays in seeking leave to 

amend, the motion to amend may be denied.  Woodson v. Fulton, 614 F.2d 940, 942-43 (4th Cir. 

1980).  Nonetheless, even when amendment is sought late in the proceedings, you may be able to 

show that the delay has not been “undue,” or in “bad faith,” or done with “dilatory” motive.  For 

example, where the facts supporting amendment are learned late in the pretrial process, amendment 

– if then promptly sought – should be allowed.  See Sweetheart Plastics, Inc. v. Detroit Forming, 

Inc., 743 F.2d 1039, 1043-44 (4th Cir. 1984) (reversing denial of amendment); Island Creek Coal 

Co. v. Lake Shore, Inc., 832 F.2d 274, 280-81 (4th Cir. 1987) (same).  Thus, this first factor should 

be addressed, but should not be too daunting. 

 Undue Prejudice:  As show above, delay alone is not grounds to deny leave to amend.  The 

question often is one of prejudice.  Generally, an amendment sought “early in the pretrial process” 

should be allowed.  See Ward Electronics Service, Inc. v. First Commercial Bank, 819 F.2d 496, 

497 (4th Cir. 1987).  By contrast, a motion for leave to amend may come “too late” if it is not made 

until after the discovery cut-off or at a time which may disrupt the trial preparation.  Deasy, 833 
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F.2d at 41; Gladhill v. General Motors Corp., 743 F.2d 1049, 1052 (4th Cir. 1984).  Likewise, leave 

to amend may be denied if the amended claims are wholly new, require substantial additional 

discovery, or would necessitate the enlargement or reopening of the discovery period.  Page v. 

Bolger, 645 F.2d 227, 228 n.1 (4th Cir.), cert. denied, 454 U.S. 892 (1981); Regal Ware, Inc. v. 

Fidelity Corp., 550 F.2d 934, 948 (4th Cir.), cert. denied, 434 U.S. 824 (1977).  But an amendment 

is not prejudicial if it merely adds an additional theory of recovery based upon the facts already 

at issue.  Laber v. Harvey, 438 F.3d 404, 427 (4th Cir. 2006).  Similarly, even a late amendment 

may be allowed if the defendant already is well aware of the factual basis for the new claim.  Ward 

Electronics, 819 F.2d at 497; Island Creek Coal, 832 F.2d at 281; Medigen of Ky. v. Public Service 

Com’n, 985 F.2d 164, 168 (4th Cir. 1993); Davis, 615 F.2d at 613.  Finally, an apparently 

meritorious claim should not be snuffed out merely because of lateness, even if adding it may 

require some adjustment of the pretrial schedule.  Island Creek Coal, 832 F.2d at 280-81 (“ends of 

justice” warrants late amendment to permit adjudication on the merits).  The real focus for 

prejudice, therefore, will be whether the amendment changes the essential nature of the claims, or 

substantially changes the nature and extent of the discovery to be taken in this action, surprises the 

defendant, or will change the nature and extent of trial preparation, which must be balanced against 

the “ends of justice,” which generally favor a disposition of all claims on the merits. 

 Futility:  The standard for testing futility is very high:  “Unless a proposed amendment may 

clearly be seen to be futile because of substantive or procedural considerations, … conjecture about 

the merits of the litigation should not enter into the decision whether to allow amendment.”  Davis, 

615 F.2d at 613.  Despite this high standard, you should make a showing of the validity of the 

merits of the new claim as if you were opposing a Rule 12(b)(6) or Rule 9(b) motion, because the 

Court may deny a motion to amend as futile if the amended complaint could not survive a 
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motion to dismiss for failure to state a claim under Federal Rule 12(b)(6).  Perkins v. United 

States, 55 F.3d 910, 917 (4th Cir. 1995).  Likewise, if a proposed new clam is time-barred on its 

face, amendment may be denied as futile.  Griggs v. Farmer, 314 F. Supp. 1185 (E.D. Va. 1969), 

aff’d, 430 F.2d 638 (4th Cir. 1970).  And, if a motion to dismiss has been granted with leave to 

amend, an amendment that fails to correct a prior pleading defect also may be denied as futile.  New 

Beckley Mining Corp. v. UMW, 18 F.3d 1161 (4th Cir. 1994).  Therefore, an amended complaint 

must be carefully researched and pleaded. 

 Good Cause under Rule 16(b):  Under Nourison, a case of first impression, this factor must 

be shown as well as the Rule 15 factors.  The Fourth Circuit noted the “tension between Rule 15(a) 

and Rule 16(b),” and ruled that both showings must be made: 

Rule 15(a) provides that leave to amend “shall be freely given when justice so 
requires.”  A motion to amend should be denied only where it would be 
prejudicial, there has been bad faith, or the amendment would be futile.  On the 
other hand, Rule 16(b) provides that “a schedule shall not be modified except 
upon a showing of good cause and by leave of the district judge.” 

* * * 
Given their heavy case loads, district courts require the effective case 
management tools provided by Rule 16.  Therefore, after the deadlines provided 
by a scheduling order have passed, the good cause standard must be satisfied to 
justify leave to amend the pleadings. 

 
Nourison, 535 F.3d at 298.  Very late in the case, however, the Rule 15(a) and Rule 16(b) 

analyses merge and focus on delay and prejudice.  See Smithfield Foods Inc. v. United Food and 

Commercial Workers Int’l Union, 254 F.R.D. 274, 278 (E.D. Va. 2008) (after close of 

discovery).  Thus, as in Nourison, the “good cause” requirement may be independent of the 

Rule 15 analysis, or, as in Smithfield Foods, it may merge with it. 

 So much for the admonition in Rule 15 that leave be “shall be freely given.” 
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 NB:  The Rule 16(b) Scheduling Order may set a specific date for amendment or it may 

specify that amendment be made “as soon as possible after counsel becomes aware of the 

grounds for the motion.”  Either way, you must seek amendment promptly. 

 Counterclaims and Affirmative Defenses:  The rules separately provide for amendment 

of counterclaims under Rule 13: “when justice requires,” a defendant may assert a counterclaim by 

amendment which had been omitted from his original pleading.  FED.R.CIV.P. 13(f).  This rule is the 

counterpart to Rule 15(a) and should be similarly construed and applied to allow liberal amendment.  

See generally 6 Wright, Miller & Kane, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2D § 1430 

(1990).  As under Rule 15(a), allowance of an omitted counterclaim is addressed to the Court’s 

discretion.  See Safeway Trails, Inc. v. Allentown and Reading Trans. Co., 185 F.2d 918, 919-20 

(4th Cir. 1950); Barnes Group, Inc. v. C&C Products, Inc., 716 F.2d 1023, 1035 n.35 (1983).  An 

amended counterclaim should be allowed unless it would impose an “undue hardship” on (Safeway 

Trails, 185 F.2d at 920), or prejudice to, the other party, or would otherwise disrupt the pretrial 

schedule (see Barnes Group, 716 F.2d at 1035 n.35).  As under Rule 15, motions to add omitted 

counterclaims under Rule 13 are subject to the Rule 16 “good cause” requirement. 

 Similarly, leave to assert additional affirmative defenses under Rule 8(c) should be freely 

granted.  A request to assert additional affirmative defenses is governed by Rule 15(a).  See 

generally 6 Wright, Miller & Kane, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2D § 1474 at 536-

43 & n.13 (1990).  The assertion of additional defenses generally is allowed to permit a full 

adjudication of the parties’ rights and obligations on the merits.  See, e.g., Smallwood v. United 

Airlines, Inc., 661 F.2d 303, 306 (4th Cir. 1981), cert. denied, 456 U.S. 1007 (1982); Bireline v. 

Seagondollar, 567 F.2d 260, 262 (4th Cir. 1977), cert. denied, 444 U.S. 842 (1979); Pierside 

Terminal Operators, Inc. v. M/V Floridian, 423 F.Supp. 962, 964 (E.D.Va. 1976).  As in any other 
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Rule 15(a) determination, the central issue is whether the assertion of an additional defense will 

prejudice the other party. 

 The defendant, of course, usually is well behind at the start of a case, and must work hard to 

catch up.  Nonetheless, amendments of counterclaims and defenses may be denied if they are 

asserted “too late.”  Caporicci Footwear, Ltd. v. Roadway Package Sys., Inc., 894 F. Supp. 265, 268 

(E.D. Va. 1995) (after pretrial conference is “too late”).  Likewise, if a motion to add an omitted 

counterclaim has been “unduly delayed,” or “would prejudice the nonmovant,” leave may be 

denied.  Lone Star Steakhouse & Saloon, Inc. v. Alpha of Virginia, Inc., 43 F.3d 922, 940 (4th Cir. 

1995).  And leave to add an omitted counterclaim or defense may be denied if the pleading is 

“futile.”  Frank M. McDermott, Ltd. v. Moretz, 898 F.2d 418, 421 (4th Cir. 1990) (omitted 

counterclaim is denied as futile); accord Smithfield Foods, 254 F.R.D. at 280-81 (affirmative 

defense is denied as futile).  But where an additional defense “was based entirely on documents 

taken from plaintiff’s own records, and no additional discovery would have been necessary, nor 

would additional third-party witnesses have been required to testify on the issue,” the additional 

defense should be allowed.  Id.  Finally, the Rule 16(b) good cause requirement also must be 

addressed.  See Smithfield Foods, 254 F.R.D. at 278-80 (analyzing Rule 15(a) prejudice, and 

Rule 16(b) good cause together on motion to amend answer to add affirmative defense).  Thus, 

do not expect extra slack simply because the defendant started after the plaintiff in the case. 

 3. Joinder of New Parties 

 A date by which to join new parties is a required provision in the Rule 16(b) Scheduling 

Order.  See FED.R.CIV.P. 16(b)(3).  Thus, a late joinder motion must meet the substantive standard 

and may also need to meet the Rule 16 “good cause” requirement. 
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 Joining new parties is not governed by Rule 15, but by Rule 21.  See Joseph v. House, 353 

F. Supp. 367, 370-71 (E.D. Va. 1973); accord United States ex rel. Tucker v. Thomas Howell Kiewit 

(USA), Inc., 149 F.R.D. 125, 126 (E.D. Va. 1993) (same).  That rule provides as follows:  “On 

motion or on its own, the court may at any time, on just terms, add or drop a party.”  FED.R.CIV.P. 

21.  The motion to join parties often is inextricably intertwined with a motion to amend, and both 

are addressed to the discretion vested in the Court.  Joseph, 353 F. Supp. at 371.  Rule 21 allows 

joinder only on “just terms,” which is a significant requirement.  A newly joined party has due 

process rights to service of the pleading, to plead in response, to prepare and assert defenses on the 

merits, and to a fair trial.  See Nelson v. Adams, 529 U.S. 460 (2000).  If the motion to join comes 

too late, therefore, it may denied, or if allowed may required adjustment of the pretrial schedule.  

But if the motion is made “at a very early stage in the litigation, and would not prejudice the newly 

joined defendant,” who was given notice, leave to add a party should be permitted.  Tucker, 149 

F.R.D. at 126.  Finally, as under Rule 15, though, a Rule 21 motion also must address the Rule 

16(b) “good cause” standard. 

 4. Extensions of the Discovery Period 

 A date by which to “complete discovery” is a required provision in the Rule 16(b) 

Scheduling Order.  See FED.R.CIV.P. 16(b)(3).  Thus, any motion to extend the discovery period 

must meet the “good cause” requirement. 

 Pursuant to Rule 16 of the Federal Rules of Civil Procedure, and Local Civil Rule 16(B) 

ICC, for “good cause” shown, a party may seek an extension of the discovery cut-off, and 

extension of the dates stated in the Rule 16(b) Scheduling Order and Joint Discovery Plan.  The 

district court, of course, must supervise and police its own docket to assure that cases are 

prosecuted with reasonable dispatch; nonetheless, in the “exceptional” case, the district court 
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may alter and enlarge the original schedule to accommodate changed circumstances, new 

complexities, and new issues.  See Freehill v. Lewis, 355 F.2d 46, 48 (4th Cir. 1966).  Do not get 

your hopes up, though, because the Fourth Circuit has set some hurdles in your path: 

A district court may, indeed it should, supervise and police its docket to the extent 
of assuring that cases are promptly and properly prepared for trial and are not 
allowed by the mutual indifference of opposing counsel to languish.  A set rule 
limiting the time within which pretrial discovery may be had may be appropriate 
for routine cases, indeed, for most cases.  The exceptional case requires different 
treatment, however, and the spirit of the rules does not require that completeness 
in the exposure of the issues in the pretrial discovery proceedings be sacrificed to 
speed in reaching the ultimate trial on the merits.  Delay should be avoided to the 
extent that it is unnecessary or unreasonable but adequate time must be allowed 
for discovery of the facts and assembly of the proof. * * * [I]n the exceptional 
case, consideration may and must be given to the complexity of the issues and of 
the proof and of the amount of time reasonably required for the pretrial processes 
if pursued with reasonable dispatch. 
 

Freehill, 355 F.2d at 48 (emphasis added).  Most lawyers believe that their case is “exceptional” 

under this standard, which would warrant an extension of the discovery period.  The real issue is 

whether the Magistrate Judge shares your view – they rarely do.  And even if you are given some 

additional time, it often is to accomplish certain specific discovery tasks, not a general extension 

of the discovery cut-off. 

 If you make such a motion, therefore, be prepared to show that discovery has been 

“pursued with reasonable dispatch,” and propose a new schedule with specific events and dates.  

But never – ever – expect that the Magistrate Judge will move the pretrial conference date. 

 B. DISPOSITIVE MOTIONS 

  1. Procedures on Dispositive Motions 

 If a dispositive matter is referred to a Magistrate Judge without the parties’ consent under 

Rule 72(b), the Magistrate Judge “must promptly conduct the required proceedings” on the 

record, including a record of any evidentiary proceedings, and enter a “recommended 
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disposition” in writing, including appropriate “findings of fact,” which is then mailed to the 

parties.  FED.R.CIV.P. 72(b)(1).  The procedures for objecting to a ruling on a dispositive matter 

and seeking de novo consideration by the District Judge are set forth in Section IV below. 

  2. Default Judgment: The Paradigm Example 

 While most dispositive motions are heard by the local District Judges, there is one 

principal exception to the general rule – a motion for default judgment.  If the defendant fails to 

plead or respond, the plaintiff may ask the Clerk to enter default, or the Clerk may enter default 

sua sponte.  See FED.R.CIV.P. 55(a).  Thereafter, the plaintiff may move for entry of default 

judgment or the Court may notify the plaintiff that the matter has been put on the docket for 

entry of default judgment.  The plaintiff need not serve its pleadings on the defendant unless that 

defendant has actually appeared.  See FED.R.CIV.P. 5(a) & 55(b)(2).  (NB:  Generally, it is a 

good idea to keep serving the defaulting defendant.)  Once on the docket, the plaintiff usually 

presents proof in the form of affidavits to the Magistrate Judge, who then submits a report and 

recommendation, which is reviewed, affirmed, or modified by a District Judge.  See 

FED.R.CIV.P. 72(b)(3).  Less frequently, the Magistrate Judge requires testimony and other 

evidence.  E.g., Playboy Enterps., Inc. v. AsiaFocus Int'l, Inc., 1998 U.S. Dist. LEXIS 10359 

(E.D. Va. Feb. 2, 1998), aff’d, 1998 U.S. Dist. LEXIS 10459 (E.D. Va. April 10, 1998).  Rarer 

still are jury trials in default cases – but they do occur from time to time. 

 NB:  Although liability is conceded by the default, you should present easily accessible 

factual proof (not assumptions!) of at least the following:  (1) Subject Matter Jurisdiction; 

(2) Personal Jurisdiction; and (3) Damages and other relief (e.g., attorneys’ fees and interest).  

You do not want the Magistrate Judge to have to search for that evidence during the hearing, or 

(worse) to continue your motion to another date, while you gather the factual information. 
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 3. Default Judgment:  Discovery Sanctions 

 The district court has “nearly unfettered discretion to control the timing and scope of 

discovery and to impose sanctions for failures to comply with its discovery orders.”  Hinkle v. 

City of Clarksburg, W.Va., 81 F.3d 416, 426 (4th Cir. 1996) (affirming exclusion of belatedly 

disclosed evidence).  In the Alexandria Division, this “unfettered discretion” is vested largely in 

the Magistrate Judges. 

 A motion for entry of default judgment, whether by striking claims or defenses, is a 

procedure all its own, with standards of conduct and liability apart from the merits of the case.  

All discovery procedures impose an obligation on the responding party to diligently, timely, and 

completely respond in good faith, and Rule 37 empowers the Court to impose appropriate 

sanctions for discovery abuses when a party does not fulfill its obligations.  See National Hockey 

League v. Metropolitan Hockey Club, 427 U.S. 639 (1976) (affirming default judgment as 

sanction under Rule 37 for “callous disregard” of discovery obligations and “bad faith” failure to 

respond to discovery).  If discovery misconduct is egregious, default judgment may be entered 

under Rule 37.  See Mutual Fed. Sav. & Loan Ass’n v. Richards & Associates, Inc., 872 F.2d 88 

(4th Cir. 1989).  Before default judgment may be entered, the Court must consider four factors: 

(1) whether the non-complying party acted in bad faith; 
(2) the amount of prejudice that noncompliance caused the adversary; 
(3) the need for deterrence of the particular sort of non-compliance; and 
(4) whether less drastic sanctions would have been effective. 

 
See id. at 92.  Generally, all four factors must strongly point to entry of default judgment before 

the Court will impose that ultimate sanction. 

 Under Rule 37, entry of default judgment against the plaintiff as a sanction under Rule 37 

is proper where there has been a “callous disregard” of discovery obligations and a “bad faith” 

failure to respond to discovery.  National Hockey League, 427 U.S. at 643.  Likewise, a 
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defendant’s contumacious conduct may warrant entry of default judgment against him. United 

States ex rel. Weston & Booker Co. v. Continental Cas. Co., 303 F.2d 91 (4th Cir. 1962) 

(defendant’s willful delay of discovery responses justifies striking answer and entering judgment 

for plaintiff).  Importantly, having a good case on the merits is not a defense per se – particularly 

if a party has acted in bad faith.  It may be considered, however, when the Court weighs the other 

factors.  Importantly, if the bad faith is “flagrant,” prejudice need not be shown.  Wilson v. 

Volkswagen of America, Inc., 561 F.2d 494, 504 (4th Cir. 1977) (no prejudice need to be shown 

to justify dismissal if party acted in “flagrant bad faith”).  And bad faith may be found not only 

in discovery misconduct, but in deception – particularly if practiced upon the Court.  United 

States v. Shaffer Equip. Co., 11 F.3d 450, 462 (4th Cir. 1993) (“[W]hen a party deceives a court . 

. . or undermines the integrity of the process, the court has the inherent power to dismiss the 

action.”).  Thus, the Magistrate Judges will police discovery and litigation misconduct wielding a 

“big stick,” and they are not afraid to recommend entry default judgment. 

IV. RECONSIDERATION AND “APPEAL” TO THE DISTRICT JUDGE 

The local Magistrate Judges are excellent, but not perfect.  What if there is an obvious or 

inadvertent error?  You have two paths for relief: reconsideration by the Magistrate Judge and 

review by the District Judge. 

A. RECONSIDERATION BY THE MAGISTRATE JUDGE 

Any order that is not “final” is subject to reconsideration and revision.  FED.R.CIV.P. 

54(b); see generally Moses H. Cone Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 12 & n.14 

(1983); accord, e.g., High Country Arts & Craft v. Hartford, 126 F.3d 629, 635 (4th Cir. 1997).  

Under Rule 54(b), federal courts usually require a showing of good cause for reconsideration, 

such as these grounds: (1) the discovery of new material evidence, (2) an intervening change in 
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controlling law, or (3) the prevention of a manifest injustice.  See 18B Wright, Miller & Cooper, 

FEDERAL PRACTICE AND PROCEDURE: JURISDICTION 2D § 4478.1 (2002); accord Above the Belt, 

Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 1983) (grounds for 

reconsideration of interlocutory order).  Discovery and other nondispositive orders entered by 

Magistrate Judges, of course, are not “final” and so may be reconsidered and revised. 

Although not specifically provided for in the rules, reconsideration and revision by the 

Magistrate Judge may prove to be efficient, appropriate, and desirable in certain cases.  See, e.g., 

Wang Labs., Inc. v. America Online, Inc., 1998 U.S. Dist. LEXIS 6798 (E.D. Va. 1998) 

(entertaining motion for reconsideration, but denying same); accord Mansoor v. County of 

Albemarle, 2001 U.S. Dist. LEXIS 8386 (W.D. Va. 2001) (same).  Similarly, if the ruling has 

caused unintended consequences or is found to be ambiguous as the parties attempt to implement 

it, seeking reconsideration and clarification would be appropriate.  In either case, the title or 

content of your motion should make it clear that you want to be heard by the Magistrate Judge, 

not the District Judge.  If a party believes itself aggrieved of a Magistrate Judge’s ruling, it 

should seek this relief promptly upon discovery of good grounds.  Moreover, even if you have 

objected and sought review by the District Judge, the District Judge may refer the matter to the 

Magistrate Judge for clarification and reconsideration, too. 

NB:  It is unclear whether seeking relief under Rule 54(b) will extend the time to seek 

Rule 72(a) review by the District Judge.  Thus, you may want to file “objections” to the ruling 

within the 10-day period even while you are seeking reconsideration. 

B. “APPEAL” TO THE DISTRICT JUDGE: NONDISPOSITIVE MATTERS 

A party aggrieved by a Magistrate Judge’s order on a nondispositive matter, like 

discovery, has the right to seek review by the District Judge to whom the case has been assigned.  
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See FED.R.CIV.P. 72(a); 28 U.S.C. § 636(b)(1)(A).  The Magistrate Judge’s nondispositive 

rulings shall stand unless found by the District Judge to be “clearly erroneous or contrary to 

law.”  Id.; see also Tafas v. Dudas, 530 F. Supp. 2d 786, 792 (E.D. Va. 2008) (denial of 

discovery reviewed under Rule 72(a)); Federal Election Comm’n v. The Christian Coalition, 178 

F.R.D. 456, 459-60, aff’g in part, and modifying in part, 178 F.R.D. 61 (E.D. Va. 1998) (same).  

Such review by the District Judge generally is limited to the grounds asserted before the 

Magistrate Judge, and “new issues and arguments” cannot be raised.  Jesselson v. Outlet 

Associates, etc., L.P., 784 F. Supp. 1223, 1228-29 (E.D. Va. 1991).  If “new issues and 

arguments” have appeared, it may be best to seek reconsideration by the Magistrate Judge first. 

An “appeal” to a District Judge must be taken within 10 days after service of the order by 

the filing of written objections.  FED.R.CIV.P. 72(a).  You should do this immediately, however – 

do not wait the full 10 days if you can avoid it.  You should file a notice of hearing (for the next 

permissible Friday), objections (which may be styled as “objections and motion to vacate or 

modify a Magistrate Judge’s order under Rule 72”), and a brief in support (in which you may 

need to amplify your original arguments).  Be sure that you also obtain and file the transcript of 

the discovery hearing – the order entered by the Magistrate Judge usually states that it is being 

entered “for the reasons stated from the bench.” 

Rule 72(a) review is a difficult and imperfect path to relief.  The timetable is tight, and 

the standard of review – “clearly erroneous or contrary to law” – is very deferential.  (NB: 

Surprisingly, the standard of review does not include “abuse of discretion,” even though most 

nondispositive motions are committed to the sound discretion of the Magistrate Judge.)  Needless 

to say, many such appeals result in an affirmance.  E.g., America Online, Inc. v. CN Productions, 

Inc., 272 B.R. 879 (E.D. Va. 2002).  Others, however, result in vacation of the Magistrate 
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Judge’s order.  E.g., Black & Decker (U.S.) Inc. v. Catalina Ltg. Inc., 1997 U.S. Dist. LEXIS 

5921 (E.D. Va. Feb. 18, 1997), vacating, 1997 U.S. Dist. LEXIS 5927 (E.D. Va. Jan. 24, 1997).  

Moreover, some District Judges do not even hold oral arguments on Rule 72(a) proceedings – 

thus, if you want to succeed, a well-written brief is indispensable. 

NB:  If you do not timely object to a Magistrate Judge’s nondispositive ruling and seek 

review by the District Judge, you cannot later raise it as a ground for appeal.  See FED.R.CIV.P. 

72(a) (“a party may not thereafter assign as error a defect in the magistrate judge’s order to 

which a timely objection was not timely made”).  You must seek relief now, or you will be 

barred later. 

 C. “APPEAL” TO THE DISTRICT JUDGE:  DISPOSITIVE MOTIONS 

 When a Magistrate Judge has ruled on a dispositive matter, he or she must make a written 

report and recommendation, and the Clerk must serve a copy of the Magistrate Judge’s 

recommendation on all parties.  FED.R.CIV.P. 72(b)(1).  An aggrieved party has 10 days 

thereafter to serve and file “specific written objections.”  FED.R.CIV.P. 72(b)(2); see also 28 

U.S.C. § 636(b)(1)(B)-(C).  The objector also must arrange for transcription of the record 

sufficient for any appeal to the District Judge.  Id.  Any other party may respond within 10 days 

of service of the objections, and thereafter the District Judge shall make a de novo determination 

upon the record, or after additional evidence, of any portion of the Magistrate Judge’s disposition 

to which specific written objection has been properly made.  Id.  The District Judge may accept, 

reject, or modify the recommended decision, receive further evidence, or recommit the matter to 

the Magistrate Judge with instructions.  FED.R.CIV.P. 72(b)(3).  This “plenary” de novo review 

by the District Judge is intended to cure any Article III concerns that may arise from dispositive 
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adjudications conducted by Magistrate Judges.  See United States v. Raddatz, 447 U.S. 667, 677-

84 (1980).  But de novo in this context has a unique meaning. 

 As it turns out, the nature and extent of the de novo review is discretionary, and may vary 

with the circumstances.  See Raddatz, 447 U.S. at 673-76.  For example, if the Magistrate Judge 

has heard evidence and made credibility findings as a basis for his recommendation, the District 

Judge may accept those credibility findings, and is not required to hold his own evidentiary 

hearing, or to make his own credibility findings, because “the statute calls for a de novo 

determination, not a de novo hearing.”  Id. at 674.  (Nonetheless, the District Judge might not be 

free to reject the Magistrate Judge’s credibility findings without holding his own hearing.  Id. at 

681 n.7.)  Similarly, if the objector offers additional evidence, the District Judge “may” receive it 

or reject it; in fact, a District Judge may be inclined to reject new evidence so as to discourage 

parties from “holding back” evidence that should have been presented to the Magistrate Judge.  

Virgin Enterprises Ltd. v. Virgin Cuts, Inc., 149 F. Supp. 2d 220, 223 (E.D. Va. 2000).  Thus, the 

factual record may be accepted in its entirety, notwithstanding the de novo standard. 

 The District Judge, however, must consider new legal arguments, even if they had not 

been raised before the Magistrate Judge.  See United States v. George, 971 F.2d 1113, 1118 (4th 

Cir. 1992).  At the very least, the District Judge must review the evidentiary record as developed 

before the Magistrate Judge.  See Wimmer v. Cook, 774 F.2d 68, 76 (4th Cir. 1985).  Such review 

will be presumed, however, even if the recommendation is adopted in toto.  See Camby v. Davis, 

718 F.2d 198, 199 (4th Cir. 1983).  Moreover, if no objections are filed, the District Judge may 

adopt the recommendation without further explanation.  Id.; accord Bilodeau v. Angelone, 39 F. 

Supp. 2d 652, 654 (E.D. Va. 1999); cf. Thomas v. Arn, 474 U.S. 140, 149 (1985) (“The statute 

does not on its face require any review [by the district court] at all of any issue that is not the 
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subject of an objection.”).  Thus, “de novo” review under Rule 72(b) does not require an 

independent review without deference to the original findings, as it does in other contexts. 

 Finally, the failure to file timely and “specific written objections” under Rule 72(b) 

constitutes a waiver of the right to appeal that dispositive ruling.  Thomas v. Arn, 474 U.S. at 

148-49; United States v. Schronce, 727 F.2d 91 (4th Cir.), cert. denied, 467 U.S. 1208 (1984).  

Moreover, unless a particular issue has been the subject of a specific objection, the right to 

appeal from an adverse ruling on that particular issue also has been waived, even if the right to 

appeal has been preserved as to other issues.  Thomas v. Arn, 474 U.S. at 149  (“The statute does 

not on its face require any review at all [by the court of appeals] of any issue that is not the 

subject of an objection.”) (emphasis added).  Thus, as under Rule 72(a), specific written 

objections must be pursued in the district court. 

* * * 

 It cannot be doubted that pretrial motions shape a civil case on the merits, influence its 

settlement dynamics, and drive its costs long before the trial – if there even is one.  Winning 

motions may be the surest way of winning your case – whether by adding claims and parties, or 

obtaining critical discovery.  And losing motions may be the surest way to lose your case.  If civil 

motions are mishandled, merits positions may be lost, responsible parties may escape liability, 

crucial evidence may remain undiscovered, and even the entire case may be defaulted.  Thus, it is 

on Fridays in the Alexandria Division that civil cases may be won or lost.  And, indeed, it is the 

Magistrate Judges who often wield the power to declare victory or defeat. 


