
The Federal Bar Association 
Northern Virginia Chapter 

Presents: 
 

A BENCH-BAR DIALOGUE: 

TEN TIMELY TOPICS … 
That the Magistrate Judges Think You Should Know! 

 
Panel Discussion With The  

 

United States Magistrate Judges 
of the 

UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division  
 

Moderator: 
Craig C. Reilly 

 
 
 
 
       Materials Prepared by: 
 
       Craig C. Reilly © 2012 
       111 Oronoco Street 
       Alexandria, Virginia 22314-2822 
       (703) 549-5354 
       craig.reilly@ccreillylaw.com 
       May 29, 2012 



 Since 1993, the discovery rules have been repeatedly revised to dictate how the parties 

must conduct discovery.  For example, Rule 26(a) subsections (1)-(4) were enacted in 1993, 

“impos[ing] on parties a duty to disclose, without awaiting formal discovery requests, certain 

basic information that is needed in most cases to prepare for trial or make an informed decision 

about settlement.”  ADV. COM. NOTES, 146 F.R.D. 501, 627-28 (1993).  Those are the now 

familiar Initial, Expert, and Pretrial disclosures.  The main purpose for requiring these 

disclosures was “to accelerate the exchange of basic information about the case and to eliminate 

the paper work involved in requesting such information,” and to save time and money during 

discovery.  Id. at 628.  Even as those new rules addressed existing discovery problems, new 

problems—like electronic discovery—were just emerging. 

 Moreover, district courts had been permitted to opt out of the 1993 changes, which lead 

to “a striking array of local regimes for disclosures and related features;” the opt-out was 

eliminated in 2000.  ADV. COM. NOTES, 192 F.R.D. 340, 384 (2000).  The Rules Committee now 

strives for nationally uniform civil litigation practices by adopting detailed rules. 

 Nonetheless, the Eastern District has retained its local rules, scheduling deadlines, and 

other local practices as the real rules of procedure.  In fact, for all practical purposes, they are.  

“The Eastern District of Virginia is among the busiest in the nation, and it is obvious that the 

court must necessarily require substantial compliance with the rules of procedure in order to best 

dispense justice for all.”  Foy v. Norfolk & W. Ry. Co., 377 F.2d 243, 247 (4th Cir. 1967).  Some 

of the local rules and practices have remained unchanged since the 1970s, and others do not fit 

the uniform model envisioned by the drafters.  So, in addition to the federal rules, you must 

know the local rules and practices whenever filing or responding to a case here. 

 Here are ten topics you should know: 
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1. CHANGES IN SEALING PROCEDURES AND PRACTICES 

 Sealing a judicial record is an extraordinary act.  Yet, in the Alexandria Division, it was 

sometimes routinely—even casually—sought, over-used, and abused.  That has now changed.  

Here is a summary of the sealing law and practices in the Alexandria Division. 

 General Principles of Law:  Under the common law, judicial records are presumptively 

public:  “It is clear that the courts of this country recognize a general right to inspect and copy 

public records and documents, including judicial records and documents.”  See Nixon v. Warner 

Comm., Inc., 435 U.S. 589, 597 (1978).  Moreover, under the First Amendment the press and 

public alike have a right of access to attend trials—both criminal and civil.  Globe Newspaper 

Co. v. Superior Court, 457 U.S. 596, 603 (1982) (criminal); Craig v. Harney, 331 U.S. 367, 374 

(1947) (a civil trial is “a public event”).  That First Amendment right also has been extended to 

certain pretrial hearings, depending upon the historical tradition of openness and the value of 

public scrutiny of that proceeding.  Press-Enterprise Co. v. Superior Court, 464 U.S. 501 (1984) 

(“Press-Enterprise I”); Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986) (“Press-

Enterprise II”).  Where a First Amendment right of access attaches to the hearing, the same right 

of access applies to papers and documents filed in association with the pretrial proceeding, in 

both criminal and civil cases.  See In re Washington Post Co., 807 F.2d 383, 389-90 (4th Cir. 

1986) (access to records of plea and sentencing proceedings); Rushford v. The New Yorker 

Magazine, Inc., 846 F.2d 249, 252-54 (4th Cir. 1988) (access to summary judgment record).  

Thus, there are two sources of a right of access to judicial records.1/ 

                                                 
1/ Much of the case law concerning open hearings and access to judicial records has been 
developed in criminal cases—and often reveals the tension between having public criminal 
proceedings and preserving the defendant’s right to a fair trial before an impartial jury.  See 
Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 547-51 (1976).  The same principles of 
openness—open judicial records and open trials—apply to civil cases, too.  Richmond 
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 Essentially, the right of access is allowed so that the press and public can perform a 

“watch dog” function, ensuring that the administration of justice is fair, impartial, and effective.  

See Virginia Department of State Police v. The Washington Post, 386 F.3d 567, 575 (4th Cir. 

2004), cert. denied, 544 U.S. 949 (2005); accord, e.g., Nixon v. Warner Communications, 435 

U.S. at 597-98; Richmond Newspapers v. Virginia, 448 U.S. at 575.  It is important to keep this 

justification in mind.  The press and public may be able to perform that “watch dog” function 

without knowing all the details, such as confidential or proprietary information involved in the 

case.2/ 

 The source of the right of access dictates which judicial records it governs.  The common 

law right of access applies to “all judicial records and documents,” while the First Amendment 

right of access applies “only to particular judicial records and documents,” such as exhibits filed 

in connection with plea hearings and sentencing hearings in criminal cases, and trial proceedings 

and dispositive motions in civil cases.  Stone v. University of Maryland Medical Sys. Corp., 855 

F.2d 178, 180-81 (4th Cir. 1988).  Thus, as soon as your client commences a civil action—or as 

soon as he has been sued—the common law right of access attaches to all the “judicial records 

                                                                                                                                                             
Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 & n.9, 580 n.17 (1980).  Get used to the idea 
that even civil cases are “public property.” 
2/  Although known as the “First Amendment right of access,” this right is not reserved for 
the press.  “It has generally been held that the First Amendment does not guarantee the press a 
constitutional right of special access to information not available to the public generally … .”  
Branzburg v. Hayes, 408 U.S. 665, 684-85 (1972).  “The First and Fourteenth Amendments bar 
government from interfering in any way with a free press.  The Constitution does not, however, 
require the government to accord the press special access to information not shared by members 
of the public generally.”  Pell v. Procunier, 417 U.S. 817, 833-34 (1974).  The First Amendment 
protects a freedom of the press, of course, but it also secures for every citizen freedom of speech, 
as well as the rights to peaceably assemble and to petition the government, which together give 
rise to the First Amendment right of access to judicial proceedings and records.  See Richmond 
Newspapers, Inc. v. Virginia, 448 U.S. at 575. 
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and documents” in the case file.  Then, as soon as the merits are presented to the Court, the First 

Amendment right of access attaches. 

 The source of the right of access also determines the standard that must be overcome to 

keep judicial records under seal.  The Supreme Court has recognized that “the [common law] 

right to inspect and copy judicial records is not absolute.  Every court has supervisory power 

over its own records and files, and access has been denied where the court files might have 

become a vehicle for improper purposes,” such as promoting spite, libel, and public scandal, 

invading privacy, or injuring a litigant’s “competitive standing.”  Nixon v. Warner 

Communications, 435 U.S. at 598.  Exercising that supervisory power is committed to the “sound 

discretion” of the district court, which is to be “exercised in light of the relevant facts and 

circumstances of the particular case.”  Id. at 598-99.  Thus, compelling private and public 

concerns may overcome the common law right of access and justify sealing a judicial record.  On 

the other hand, if the First Amendment right of access applies to the judicial records, then access 

can be denied only if—and only to the extent—necessary to advance “a compelling government 

interest.”  Press-Enterprises I, 464 U.S. at 510.  Given the rarity with which the courts address 

these issues, the rules are necessarily general, leaving the parties some room to fashion 

arguments to justify sealing, and leaving the district court some room in which to fashion an 

appropriate ruling. 

 Mandatory Procedures for Sealing:  Under current Fourth Circuit law, the district court 

must do the following prior to sealing any court records:  

(1) give public notice of the request to seal and allow interested parties a 
reasonable opportunity to object, (2) consider less drastic alternatives to sealing 
the documents, and (3) provide specific reasons and factual findings supporting its 
decision to seal the documents and for rejecting the alternatives. 
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Ashcraft v. Conoco, Inc., 218 F.3d 282, 288 (4th Cir. 2000).  To satisfy the first requirement, the 

Court must provide notice of a request for sealing in the court record and provide interested 

persons with “an opportunity to object.”  In re Knight Pub. Co., 743 F.2d 231, 235 (4th Cir. 

1984).  Individual notice is not required, and the Court may give adequate notice either by 

“notifying the persons present in the courtroom of the request to seal” at the time of the hearing, 

or by “docketing [the sealing request] in advance of deciding the issue.”  Id.  To meet the second 

requirement, the Court must consider using redactions or limited sealing (either scope or 

duration) in lieu of permanent blanket sealing.  And to meet the third requirement, the Court 

must make specific findings, supported by the record, that justify sealing under the applicable 

standard—either the First Amendment or common law.  Any sealing order that fails to satisfy 

these three requirements is “invalid.”  Ashcraft, 218 F.2d at 288.  The Ashcraft standard is 

strictly enforced by the Court. 

 Local Civil Rule 5 addresses the procedures for obtaining sealing orders.  That rule does 

not alter any of the substantive grounds for obtaining or denying a sealing order, and for the most 

part implements conventional sealing order practices.  The principal innovation under that rule 

was the section that allowed parties to obtain a blanket protective order governing discovery that 

included a provision “providing prospectively for filing documents under seal.”  See 

E.D.VA.CIV.R. 5(C).  As explained further below in connection with discovery motions, this 

innovation has now been discarded.  What follows are some of the substantive rules for obtaining 

sealing orders for particular judicial records: 

 Sealed or Redacted Pleadings:  Generally, the parties “have no privacy rights in the 

contents of the court record” of their case—including their own names.  See Under Seal v. Under 

Seal, 326 F.3d 479, 486 (4th Cir. 2003) (affirming district court order unsealing record in federal 
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false claims act case).  Nonetheless, in extraordinary cases, infants, persons contesting their 

rights to medical treatment, and similarly situated litigants may have privacy interests that 

override the right of access and warrant the sealing or redaction of pleadings. 

 The use of electronic filing, and the availability of information through Internet 

searching, has caused the federal courts to limit the use of “personal identifiers” in the judicial 

record.  See E.D.VA.CIV.R. 7(C).  Thus, Social Security Numbers, names of minor children, 

dates of birth, financial account numbers, and home addresses are now subject to special local 

rules for exclusion, sealing, or redaction.  Id. (C)(1) & (2).  Counsel, not the Clerk, is responsible 

for compliance.  Id. (C)(3).  The redaction of personal identifiers, however, cannot be done by 

sealing an entire pleading or exhibit; rather, it must be done as narrowly as possible.  See Monk 

v. Potter, 723 F. Supp. 2d 860, 886-87 (E.D. Va. 2010) (striking sealed exhibit and requiring re-

filing of redacted version).  Failure to redact personal identifiers may subject counsel to 

sanctions, so make it your job to know these rules. 

 Litigating anonymously also is a type of sealing or redaction.  A plaintiff seeking to 

proceed under a pseudonym must petition the district court for permission to proceed 

anonymously, and should do so when filing his complaint.  See Jane Doe v. Jimmy Husband, No. 

4:03cv166, 2004 U.S. Dist. LEXIS 28345, *14-20 (E.D. Va. Aug. 10, 2004) (dismissing 

complaint for, inter alia, failure so seek permission to proceed anonymously).  The Fourth 

Circuit, which generally favors openness, has outlined the analysis the district court must follow 

when, in its discretion, it has been asked to seal a party’s name: 

Among [the factors to be considered] are the following that have relevance to this 
case: [1] whether the justification asserted by the requesting party is merely to 
avoid the annoyance and criticism that may attend any litigation or is to preserve 
privacy in a matter of sensitive and highly personal nature; [2] whether 
identification poses a risk of retaliatory physical or mental harm to the requesting 
party or even more critically, to innocent non-parties; [3] the ages of the persons 
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whose privacy interests are sought to be protected; [4] whether the action is 
against a governmental or private party; and [5], relatedly, the risk of unfairness 
to the opposing party from allowing an action against it to proceed anonymously. 

 
James v. Jacobson, 6 F.3d 233, 238 (4th Cir. 1993) (reversing and remanding for reconsideration 

of interlocutory order denying plaintiffs’ motion to proceed anonymously).  Under this standard, 

expect a searching inquiry by the district court when you seek leave to proceed anonymously.  

E.g., Jane Doe 1 v. Merten, 219 F.R.D. 387 (E.D. Va. 2004) (denying right to proceed 

anonymously in constitutional challenge to college admission practices of state colleges and 

universities brought by illegal aliens).  In very narrow and extraordinary circumstances, a 

corporation may be permitted to proceed under a pseudonym.  See X Corp. v. Doe, 805 F. Supp. 

1298, 1300 n.1 (E.D. Va. 1992) (“To prevent identification of the parties and possible disclosure 

of confidential information, the Court has ordered that this matter proceed under seal, and, 

accordingly, pseudonyms are used here.”).  Thus, sealing party names is rarely warranted. 

 Sealing and Motions to Dismiss:  Ordinarily, a motion to dismiss tests only the 

sufficiency of the allegations, which are taken as true, to state a claim for relief.  See 

FED.R.CIV.P. 12(b)(6).  Documents attached to a pleading, of course, are “a part of the pleading 

for all purposes.”  FED.R.CIV.P. 10(c).  If on a motion to dismiss, “matters outside the pleadings 

are presented to and not excluded by the court, the motion must be treated as one for summary 

judgment under Rule 56.”  FED.R.CIV.P. 12(d) (emphasis added).  What happens if the defendant 

proposes to file a highly confidential and competitively sensitive document as an exhibit to its 

motion to dismiss—can it be filed under seal?  The short answer is, “It depends.” 

 Until the Court determines whether it will even consider matters outside the pleadings, 

the First Amendment right of access does not attach to the exhibits filed in connection with a 

motion to dismiss.  The Fourth Circuit has held that: “Neither the Supreme Court nor this Court 
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has ever ruled that the mere filing of a document triggers the First Amendment guarantee of 

access.”  In re Policy Management Sys. Corp., No. 94-2254, 67 F.3d 296 (table), 1995 U.S. App. 

LEXIS 25900, *9 (4th Cir. 1995) (unpublished) (“PMSC”).  The Fourth Circuit’s opinion in 

PMSC cogently explains the reasons for this: 

Although a party can file materials outside the pleadings while seeking court 
action on a motion to dismiss, the court can rule on the motion without 
considering the materials.  Because documents filed with a motion to dismiss that 
are excluded by the court do not play any role in the adjudicative process, we find 
that the documents essentially retain their status as discovery materials and 
therefore are not subject to the First Amendment guarantee of access.  Moreover, 
public access to documents that a court did not consider would not “play a 
significant positive role in the functioning of the particular process in question.” 

Id. at * 11 (citation and footnote omitted).  However, “if the court converts the motion to dismiss 

into a motion for summary judgment, then the First Amendment guarantee of access attaches 

under Rushford” to any exhibits relied upon by the Court.  Id. n.5.3  Accordingly, unless and until 

the Court determines that it will consider matters outside the Complaint, only a common law 

right of access attaches to the exhibits filed by a defendant in support of its motion to dismiss. 

 Sealing and Discovery Motions:  It is settled that civil discovery proceedings are “not a 

public components of a civil trial,” and, in general, civil discovery is “conducted in private as a 

matter of modern practice;” therefore, the “raw fruits” of civil discovery are not judicial records.  

See Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33-35 (1984).  When discovery materials are 

filed with the district court, however, a tension arises between the parties’ interests in keeping 

                                                 
3  Other rulings by this Court have cited PMSC and used this analysis when presented with 
sealing motions in connection with motions to dismiss.  E.g., United States ex rel. Carter v. 
Halliburton Co., No. 1:11cv602 (JCC/JFA), 2011 U.S. Dist. LEXIS 136462 (E.D. Va. Nov. 29, 
2011) (granting motion to seal in part, and denying in part); United States ex rel. Carter v. 
Halliburton Co., No. 1:10cv864 (JCC/TCB), 2011 U.S. Dist. LEXIS 55623 (E.D. Va. May 24, 
2011) (granting motion to seal in part, and denying in part); GTSI v. Wildflower Int’l, Inc., 
No.1:09cv123(JCC), 2009 U.S. Dist. LEXIS 36618 (E.D. Va. Apr. 30, 2009) (denying motion to 
dismiss and granting motion to seal). 
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civil discovery confidential and the public’s common law or First Amendment right of access to 

judicial records.  See Rushford v. The New Yorker Magazine, Inc., 846 F.2d 249 (4th Cir. 1988).  

The justification for granting public access to discovery documents filed with the district court 

does not arise from the act of filing a motion, but from the nature of the motion filed.  See 

Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304 (11th Cir. 2001) 

(constitutional right of access turns on nature of motion, held, right of access applies to 

adjudicative motions, but not discovery motions); Leucadia, Inc. v. Applied Extrusion Tech., 

Inc., 998 F.2d 157 (3d Cir. 1993) (common law right of access allowed for nondiscovery pretrial 

motions, but not for discovery motions); cf. PMSC, at *9 (mere filing does not give rise to right 

of access).  In particular, confidential discovery materials filed with the district court to permit 

determination of a non-dispositive discovery motion would not give rise to a First Amendment 

right of access.  E.g., Anderson v. Cryovac, Inc., 805 F.2d 1, 10-13 (1st Cir. 1986).  Therefore, 

when the matter before the district court is a discovery motion, a First Amendment right of 

access does not arise with respect to confidential discovery materials filed in support of, or in 

opposition to, the motion. 

 Several courts have gone further and held that there is no common law right of access to 

discovery materials that are filed in connection with discovery motions.  E.g., Anderson, 805 

F.2d at 13; Chicago Tribune, 263 F.3d at 1312-13; Leucadia, 998 F.2d at 163-65; but see 

Mokhiber v. Davis, 537 A.2d 1100 (D.C. 1988) (recognizing common law right of access to 

discovery motions).  The Fourth Circuit has not ruled on this issue yet, but the Rushford and 

PMSC rulings shed light on the Court’s rationale, indicating that even a common law right of 

access might not be found.  Even assuming that a common law right of access will attach to 

materials filed in connection with a discovery motion, that interest may be overcome by a 
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showing of compelling private interests—such as, the need to protect confidential and 

competitively sensitive information.  Nixon v. Warner Communications, 435 U.S. at 598; In re 

Knight Pub. Co., 743 F.2d at 235.  A proper showing of such private interests should justify a 

sealed filing in support of, or in opposition to, a discovery motion. 

 Sealing and Summary Judgment:  Generally, confidential discovery materials filed in 

connection with a summary judgment motion give rise to a First Amendment right of access 

because “summary judgment adjudicates substantive rights and serves as a substitute for a 

[public civil] trial.”  Rushford, 846 F.2d at 252.  Similarly, in Seattle Times, the Supreme Court 

distinguished between information and materials that had been “discovered” (to which there is 

no right of access) and those that have been “admitted” into evidence for an adjudication on the 

merits (to which there is a right of access).  Seattle Times, 467 U.S. at 33.  Once discovery 

materials “are made part of a dispositive motion, such as a summary judgment motion, they lose 

their status of being raw fruits of discovery,” and become “judicial documents.”  Rushford, 846 

F.2d at 252 (citation and internal quotations omitted).  “The reasons for granting a protective 

order to facilitate pre-trial discovery may or may not be sufficient to justify proscribing the First 

Amendment right of access to judicial documents.”  Id. at 254.  Thus, where, a blanket protective 

order has been entered, which allows the parties to designate discovery materials as 

“confidential” and to file those materials under seal, the Court must review the materials so filed 

and independently determine whether those materials should remain under seal.  See In re Time, 

Inc., 182 F.3d 270, 271-72 (4th Cir. 1999).  The Court may even raise this issue sua sponte if 

your opponent does not. 

 Sealing Hearings and Trial:  The standard and procedures for closing a courtroom 

during trial or for motions are very strict under Fourth Circuit law: 
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There is a strong presumption in favor of openness:  Closed proceedings ... must 
be rare and only for cause shown that outweighs the value of openness. ...  The 
presumption of openness may be overcome only by an overriding interest based 
on findings that closure is essential to preserve higher values and is narrowly 
tailored to serve that interest.  The interest is to be articulated along with findings 
specific enough that a reviewing court can determine whether the closure order 
was properly entered.… Even with findings adequate to support closure, the trial 
court must consider alternatives before the courtroom can be closed 
constitutionally. 

 
To facilitate a trial court’s case-by-case determination of closure, representatives 
of the press and general public must be given an opportunity to be heard on the 
question of their exclusion.  When a closure motion is made in open court, 
persons present must be given notice and an opportunity to object before the 
public can be excluded. 

 
In Re Knight, 743 F.2d at 234 (citations and internal quotation marks omitted).  One of the “rare” 

instances in which a trail may be sealed for “cause shown” would be to protect trade secrets. 

 Where a civil litigant’s “trade secrets” (or other “confidential business information”) are 

contained in the judicial record, the value of which property rights would be destroyed by public 

disclosure in a trial or hearing, a sufficient “compelling governmental interest” exists to warrant 

sealing of the courtroom and the pertinent judicial documents.  See In re Iowa Freedom of 

Information Council, 724 F.2d 658 (8th Cir. 1983); accord Woven Elec. Corp. v. The Advance 

Group Inc., 19 U.S.P.Q.2d 1439, 1443, 1991 U.S. App. LEXIS 14345, *16-*19 (4th Cir. 1991) 

(citing and following Iowa Freedom of Information Council) (district court may close civil trial 

and seal trial record as necessary to protect litigant’s trade secrets).  This is a very unusual and 

rarely granted protection.  Moreover, expect to make a detailed showing that the information 

really is a trade secret.  Generalities and conclusory assertions will not persuade the Court. 

 Under the local rules, trial exhibits cannot be sealed except by court order.  

E.D.VA.CIV.R. 5(H).  As is necessary to protect trade secrets, however, trial exhibits may be 

redacted or sealed.  See Woven, supra.  Moreover, until exhibits are admitted (or offered), they 
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are not judicial records.  See Seattle Times, 467 U.S. at 33.  Once admitted, however, the First 

Amendment right of access applies.  Level 3 Comm., LLC v. Limelight Networks, Inc., 611 F. 

Supp. 2d 572 (E.D. Va. 2009).  Importantly, under local practice you must identify your trial 

exhibits in your Rule 26(a)(3) disclosure, which is submitted at the pretrial conference, but you 

do not file your trial exhibits until one day before trial, which allows you plenty of time to seek a 

sealing order.  See E.D.VA.CIV.R. 79(A).  You will need to follow the proper procedures—

notice, motion, and factual support—when seeking to seal trial exhibits before or during trial. 

 Finally, a civil trial transcript also is public.  See 28 U.S.C. § 753(b).  The First 

Amendment right of access applies to the transcript, and so does the analysis for seeking to seal 

it.  See In re The Washington Post Co., 807 F.2d 383 (4th Cir. 1986) (recognizing First 

Amendment right of access to hearings, evidence, and transcripts).  Even if no one attended your 

trial, someone can obtain the transcript. 

 Sealing and Settlements:  Most settlements agreements are confidential, and are not filed 

with the Court for approval or enforcement.  In those circumstances, the settlement agreement is 

not a judicial record, and there is not public or press right of access.  See Pansy v. Borough of 

Stroudsburg, 23 F.3d 772, 781-83 (3d Cir. 1994).  If a settlement agreement is filed with the 

Court, it becomes a judicial record that cannot be sealed except under the same principles as 

apply to all other judicial records.  K.S. v. Ambassador Programs Inc., No. 1:10cv439 (TSE), 

2010 U.S. Dist. LEXIS 92936, *5-9 (E.D. Va. Sept. 3, 2010).  Importantly: “One might argue 

that sealing settlement agreements furthers the public policy favoring out-of-court settlement.  

This argument proves too much; it results in the exception swallowing the rule.”  Id. at *11-12 

(citation omitted).  Thus, do not assume that your settlement can be filed under seal; rather, 

assume that it cannot. 
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 LESSONS LEARNED:  Sealing must be sought and justified on a document-by-document 

basis; the substantive test for sealing (First Amendment or common law) must be met; the 

three Ashcraft procedural requirements must be satisfied; and the sealing or redaction must 

be as narrow as possible 

 

2.    MOTION FOR SUMMARY JUDGMENT PRACTICE UNDER LOCAL CIVIL RULE 56 

 Under Federal Civil Rule 56, “One of the principal purposes of the summary judgment rule 

is to isolate and dispose of factually unsupported claims or defenses, and ... it should be interpreted 

in a way that allows it to accomplish this purpose.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 

(1986).  The moving party bears the initial burden of showing the absence of a genuine issue of 

material fact.  Id. at 323.  That burden may be discharged either by a showing of the determinative 

facts in the record (id.), or by a showing “that there is an absence of evidence to support the 

nonmoving party’s case” on an issue as to which it bears the burden of proof (id. at 325).  See also 

FED.R.CIV.P. 56(c)(1)(A) & (B).  The nonmoving party may “object” that proffered facts are not 

admissible, or that necessary responsive facts are as yet unavailable.  FED.R.CIV.P. 56(c)(2) & (d).  

Thus, the parties must identify and proffer material facts by competent evidence, or show the 

absence of either material facts or competent evidence, or show a dispute with competent evidence. 

 To accomplish this, the Court has long required that the moving party “include a 

specially captioned section [of the opening brief] listing all material facts as to which the moving 

party contends there is no genuine issue and citing the parts of the record relied to support the 

listed facts as alleged to be undisputed.”  E.D.VA.CIV.R. 56(B).  Likewise, the nonmoving party 

must “include a specially captioned section [of the opposing brief] listing all material facts as to 

which it is contended that there exists a genuine issue necessary to be litigated and citing the 

parts of the record relied to support the listed facts as alleged to be in dispute.”  Id.  Any properly 
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supported fact proffered by the moving party that is not contravened is deemed admitted.  Id.  

That clear directive, however, often is ignored or overlooked by litigants. 

 To remedy that neglect, the Magistrate Judges have begun including the following 

language in the Rule 16(b) Scheduling Order: 

As required by Local Civil Rule 56, each brief in support of a motion for 
summary judgment must include a separately captioned section within the brief 
listing, in numbered-paragraph form, each material fact that the movant contends 
is undisputed with appropriate citations to the record.  A brief in opposition to a 
motion for summary judgment must include a separately captioned section within 
the brief addressing, in numbered-paragraph form corresponding to the movant’s 
section, each of the movant’s enumerated facts and indicating whether the non-
movant admits or disputes the fact with appropriate citations to the record.  The 
Court may assume that any fact identified by the movant as undisputed in the 
movant’s brief that is not specifically controverted in the non-movant’s brief in 
the manner set forth above is admitted for the purpose of deciding the motion for 
summary judgment. 
 

 This renewed caution echoes both the Federal Rules and local practices.  If the nonmoving 

party “fails to address” properly supported material fact proffered by the moving party, the Court 

may consider the fact undisputed and grant summary judgment.  See FED.R.CIV.P. 56(e)(2) & (3); 

E.D.VA.CIV.R. 56(B); accord Breton LLC v. Lincoln Nat. Life Ins. Co., 805 F.Supp.2d 251, 266 

(E.D. Va. 2011) (nonmoving party’s failure to address issue in its opposition “thereby effectively 

conced[es]” the issue for summary adjudication).  Thus, attorneys are warned three times—in the 

federal rules, the local rules, and the scheduling order—about this requirement and the 

consequences of failing to observe it. 

 LESSON LEARNED:  Pay attention to the local rules to avoid unintended concessions or 

admissions. 
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3. ESI DISCOVERY 

 The parties’ joint discovery plan must address the preservation and production of 

electronically stored information (“ESI”).  See FED.R.CIV.P. 26(f)(3)(C).  Given the prevalence of 

electronic record keeping—e-mail, databases, and spreadsheets to name only three—one almost 

cannot help but have some ESI issues to discuss.  But not every case requires either an ESI order or 

even a massive ESI discovery production.  Moreover, the Court does not have any local ESI 

discovery rules or even any routine local practices.  You must come up with a plan suitable for your 

case.  Here are the basic considerations: 

 Rule 34 permits the requesting party to “specify the form or forms in which electronically 

stored information is to be produced.”  FED.R.CIV.P. 34(b)(1)(C).  The responding party may object 

to the requested form for producing ESI, but then “must state a form or forms it intends to use.”  

FED.R.CIV.P. 34(b)(1)(D).  The responding party must produce ESI as the documents are kept in the 

“usual course of business” (which may include native files, like the .pst format for e-mail), or 

categorized by request (which may be infeasible—if not impossible—to accomplish in a big-

document case).  FED.R.CIV.P. 34(b)(2)(E)(i).  If a form for production has not been specified, then 

the responding party “must produce [ESI] in a form or forms in which it is ordinarily maintained or 

in a reasonably usable form or forms.”  FED.R.CIV.P. 34(b)(2)(E)(ii).  In this context, “reasonably 

usable” may be equated with fully searchable—particularly in a big ESI production.  If you make a 

proper production of ESI in one form (e.g., .doc files) you do not have to make production in 

another format (e.g., print-outs).  FED.R.CIV.P. 34(b)(2)(E)(iii).  The parties may want to reduce the 

back-and-forth and uncertainty of this process by agreeing to an ESI plan. 

 The ESI plan may be simple and address only the form of production, for example:  “All 

data, files, and communications that, in the ordinary course of business, are recorded in 
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electronic media (including, but not limited to, electronic mail and attachments, word processing 

files, and spreadsheets) should be produced in ‘tagged image file’ format (TIF or .tif) with 

corresponding load files.”  The parties also may consider creating mutually agreed upon metadata 

fields, custodian lists, and search term lists (NB:  this may be more easily done after initial 

disclosures are served than beforehand).  They may also want to agree about production of financial 

data in databases or spreadsheet formats.  But whatever you agree upon (or disagree upon) do not 

expect the Magistrate Judges to be willing to wade in and micro-manage the ESI production.  The 

parties are going to have to work together, or propose alternative plans to the Court. 

 LESSON LEARNED:  The Court does not have any local ESI discovery rules or even any 

routine local practices.  You must come up with a plan suitable for your case. 

 

4. ROLLING DOCUMENT PRODUCTIONS 

 Under the Rules, a requesting party may state “a reasonable time” for its inspection and 

copying of documents.  FED.R.CIV.P. 34(b)(1)(B).  A party served with document requests “must 

respond in writing within 30 days after being served,” stating whether inspection and copying 

will be permitted for each category of documents requested.  FED.R.CIV.P. 34(b)(2)(A) & (B).  

The settled expectation of most requesting parties is that, on the thirtieth day or promptly thereafter, 

copies of all responsive documents will be provided to the requesting party. 

 The law, in fact, holds that the requesting party is entitled to “prompt” discovery:  “A party 

to an action has the right to have the benefits of discovery procedure promptly, not only in order 

that he may have ample time to prepare his case before scheduled trial, but also in order to bring 

to light facts which may entitle him to summary judgment or induce settlement prior to trial.”  

United States ex rel. Weston & Brooker Co. v. Continental Grain Cas. Co., 303 F.2d 91, 92 (4th 
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Cir. 1962).  But when a massive document production is at issue—whether or not in ESI 

format—a “rolling production” often is proposed.  Should the Court allow it? 

 Rule 34 procedures do not actually require that the responding party make and provide 

copies on the thirtieth day—or ever.  Rather, the documents must be made available for 

inspection and copying (hence, the warehouse-productions of bygone times).  But making and 

providing electronic copies is now the settled expectation, and the only issues seem to be when 

and how that will be done.  Under contemporary e-discovery practice, it has become customary 

for the responding party to provide electronic copies to the requesting party in an agreed upon 

format pursuant to an ESI stipulation or discovery plan provision.  See JAY E. GRENIG, FEDERAL 

CIVIL DISCOVERY AND DISCLOSURE: E-DISCOVERY AND RECORDS MANAGEMENT, §§ 6:39 – 6:40 

(West 2012) (cited as “GRENIG ON E-DISCOVERY”).  The timing of the actual production, 

however, depends on the nature and extent of the documents requested—particularly when the 

production includes voluminous ESI which may be difficult to search for, collect, sort, screen for 

privileges, and process for production in the agreed upon format (e.g., TIF with load files). 

 Where numerous requests for voluminous documents productions have been served, the 

responding party usually proposes that a “rolling” (or “ongoing”) production be made.  GRENIG 

ON E-DISCOVERY, § 6:40.  “A rolling production is a negotiated sequence for producing data in 

stages rather than all at once.  It should be negotiated in circumstances where a party has a lot of 

information that has to be reviewed and produced in a short timeframe.”  Id.  Although not an 

immediate production of all requested documents, the responding party commences production 

as soon as feasible, possibly sequences production based on the other requesting party’s needs, 

and substantially completes his production as soon as feasible. 
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 Even if not ideal, a rolling production can be a good faith manner of balancing the 

requesting party’s needs with the practical realities constraining the production of what may be 

millions of pages of electronic documents.  See, e.g., Thorton v. Blitz USA, Inc., 2011 U.S. Dist. 

LEXIS 32134, *5-6 (S.D. Ga. Mar. 24, 2011) (in circumstances of the case, “rolling production” 

is not bad faith failure, but is a good faith effort to meet obligations under Rule 34).  Even so, the 

parties should agree upon a start date and substantial completion date; an indefinite “rolling 

production” may be unmanageable, or hard to enforce.  No matter what, a slow rolling 

production by either party—deliberate or not—may be the basis for Rule 37 sanctions.  See 

Cochran v. City of Huntington, 2006 U.S. Dist. LEXIS 39516, at *9 (N.D. Ind. Mar. 31, 2006) 

(“the lack of diligence that resulted in the rolling production that rolled-on here for far too long 

makes it appropriate under Rule 37(a)(4) to hold Defendants’ responsible for the attorney’s fees 

the Plaintiffs incurred filing the second motion to compel”); Lava Trading, Inc. v. Hartford Fire 

Ins. Co., 2005 U.S. Dist. LEXIS 2866 at *26 (S.D.N.Y. Feb. 24, 2005) (ordering sanctions 

because “plaintiff has engaged in an excruciatingly slow and disjointed disclosure of documents, 

stretching over a period of one year, under the guise of a ‘rolling’ production … which has 

involved substantially untimely production of the vast majority of documents turned over””).  

Accordingly, it is best to set start- and end-dates, and to be vigilant on both sides. 

 LESSON LEARNED:  A rolling production is not all bad or all good.  It must be carefully 

planned and monitored.  And, it must be completed in a reasonable time to allow the requesting 

party to make use of the documents. 

 

5. SETTLEMENT CONFERENCES 

 The Magistrate Judges are spending more time conducting settlement conferences than in 

the past.  While not mandatory, the parties in all civil cases are offered the opportunity to have 
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formal mediation before the Magistrate Judge assigned to the case.  Most litigants now take 

advantage of this offer.  The Magistrate Judge will be familiar with the case from motions, and is 

able to assist the parties in realistically evaluating the case, as well as formulating and 

formalizing a mutually acceptable settlement.  The Court considers this long-standing program to 

be very successful—as do participating litigants. 

 The process begins with scheduling the date for the mediation and the pre-mediation 

submissions.  The Magistrate Judges have individualized “Dear Counsel” letters instructing the 

parties about what to submit and what to expect.  The Magistrate Judges will work as hard and as 

long as it takes to explore the settlement possibilities and assist the parties in reaching an 

agreement, if that is possible. 

 A settlement conference may be sought at the outset of a case, during discovery or after the 

pretrial conference.  Cases settle for different reasons and based on varying dynamics, and so there 

is no “right” time at which all cases ought to settle.  Nonetheless, there are certain recurring 

milestones (e.g., denial of a motion to dismiss, completion of discovery, granting of partial 

summary judgment) which present the parties with an opportunity to re-examine settlement, or 

which may cause the Court to suggest it.  The success of a settlement conference, of course, 

depends upon the parties’ willingness to compromise.  If one of the parties resists, therefore, the 

Court usually will not order a reluctant party to participate.  Even so, the reluctant party may be 

encouraged to participate, and the Court will try to keep the door open should the opportunity arise 

again later in the case. 

 A settlement conference also involves a commitment of time and effort.  Preparation by the 

parties is a critical component of a successful settlement conference.  It should be approached with 

the same gravity as would be used for a major motion in the case.  Each side should submit 
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carefully considered pre-conference submissions, be thoroughly familiar with the merits, and have 

formulated a settlement proposal which it can show is fair.  Each side, moreover, should have a 

good idea what its “bottom line” is and be prepared to discuss it with the Magistrate Judge if asked 

in private to do so. 

 LESSON LEARNED:  Settlement mediation is always an option—and often the best one. 

 

6. SPECIALIZED DISCOVERY MOTIONS 

Motions for Expedited Discovery:  Expedited discovery is not the norm.  In fact, by rule, 

there is a moratorium on all discovery until the Rule 26(f) conference has occurred or a court 

order has been obtained.  FED.R.CIV.P. 26(d)(1) (“A party may not seek discovery from any 

source before the parties have conferred as required by Rule 26(f), except … when authorized by 

these rules, by stipulation, or by court order.”).  The Court, however, has discretion to control all 

aspects of the conduct and scope of discovery.  Erdmann v. Preferred Research, Inc., 852 F.2d 

788, 792 (4th Cir. 1988).  That includes timing under Rule 26(d)(1).  A party “seeking expedited 

discovery in advance of the Rule 26(f) conference has the burden of showing good cause for the 

requested departure from usual discovery procedures.”  E.g., Qwest Communications Int’l, Inc. v. 

WorldQuest Networks, Inc., 213 F.R.D. 418, 419 (D. Colo. 2003).  Expedited discovery may be 

appropriate when there are threshold motions, such as for a preliminary injunction or challenging 

personal jurisdiction.  ADV. COM. NOTES, 146 F.R.D. 501, 640 (1993).  “Good cause” also may 

include the need for expedited litigation and relief, the possibility that evidence will be lost or 

destroyed, or the potential for immediate harm to one of the parties. 

Accordingly, courts generally find that expedited discovery is available only “when some 

unusual circumstances or conditions exist.”  Physicians Interactive v. Lathian Sys. Inc., 2003 
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U.S. Dist. LEXIS 22868, at *11-12 (E.D. Va. Dec. 5, 2003) (internal quotation marks omitted) 

(granting expedited discovery in connection with preliminary injunction motion); see also 

Dimension Data N. Am., Inc. v. Netstar-1, Inc., 226 F.R.D. 528, 530 (E.D.N.C. 2005) (expedited 

discovery is available only in “limited circumstances”).  One such circumstance is when plaintiff 

has filed a preliminary injunction, and would be prejudiced if “required to wait the normal time 

to initiate discovery.”  Physicians Interactive, at *29-30.  However, “[e]xpedited discovery is not 

automatically granted merely because a party seeks a preliminary injunction.”  American. 

LegalNet, Inc. v. Davis, 673 F. Supp. 2d 1063, 1066 (C.D. Cal. 2009) (denying motion for 

expedited discovery where plaintiff sought preliminary injunctive relief); see also Religious 

Tech. Ctr. v. Lerma, 897 F. Supp. 260 (E.D. Va. 1995) (denying motion for TRO and motion for 

expedited discovery).  In making this assessment, the Court may borrow portions of the 

preliminary injunction standard in their analysis.  See Physicians Interactive, at *12; Religious 

Tech. Ctr., 897 F. Supp. at 267; Notaro v. Koch, 95 F.R.D. 403, 405 n.4 (S.D.N.Y. 1982).  Other 

courts analyze such motions “based upon reasonableness or good cause, taking into account the 

totality of the circumstances.”  Dimension Data, 226 F.R.D. at 531 (explaining that courts 

consider, inter alia, the purpose for requesting the expedited discovery and the burden on the 

defendants to comply with the requests).  Regardless of how phrased, the standard is high. 

At bottom, most courts appear to analyze whether plaintiff “established a sufficiently 

colorable claim and … a sufficient possibility of threatened irreparable injury” in deciding 

whether there is “good cause” for expedited discovery.  In re 3Com Shareholders Litig., Civil 

Action No. 5067-CC, 2009 WL 5173804, at *1 (Del. Ch. Dec. 18, 2009); see also Religious 

Tech. Ctr., 897 F. Supp. at 262 (considering, inter alia, likelihood of success on the merits and 

potential harm in denying motion for expedited discovery).  Courts likewise consider “the burden 
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on the defendants to comply with the requests.”  Disability Rights Council of Greater Wash. v. 

Wash. Metro. Area Transit Auth., 234 F.R.D. 4, 6 (D.D.C. 2009); see also Dimension Data, 226 

F.R.D. at 531-32 (noting that courts also consider “the totality of the circumstances,” including 

the purpose of the request, irreparable harm, and whether the discovery requests are “narrowly 

tailored”).  Thus, you should expect the Court to balance the relative burdens. 

 In addition, expedited discovery should be “narrowly tailored” to the exigencies of the 

circumstances.  Courts have repeatedly denied requests for expedited discovery where “the 

discovery requested is not narrowly tailored to obtain information relevant to a preliminary 

injunction determination.”  Dimension Data, 226 F.R.D. at 532 (denying motion for expedited 

discovery on the basis of, inter alia, overly broad discovery requests) (emphasis added); see also 

Al Nawasi Trading Co. v. BP Amoco Corp., 191 F.R.D. 57, 59 (S.D.N.Y. 2000) (denying motion 

where “requested discovery … is both broad and intrusive”); Irish Lesbian & Gay Org. v. 

Giuliani, 918 F. Supp. 728, 731 (S.D.N.Y. 1996) (“[T]he plaintiff’s discovery request is a 

broadside not reasonably tailored to the time constraints under which both parties must proceed 

or to the specific issues that will have to be determined at the preliminary injunction hearing.”).  

Therefore, if you want expedited discovery, you need to focus your requests. 

 Discovery Regarding Venue and Jurisdiction:  Early discovery often is permitted 

regarding threshold, non-merits issues, because “a variety of fact-oriented issues may arise 

during litigation that are not related to the merits,” such as “jurisdiction and venue.”  

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 & n.13 (1978).  For example, if the 

defendant has challenged personal jurisdiction, the plaintiff must then prove the factual basis for 

the assertion of jurisdiction by a preponderance of the evidence.  See Combs v. Bakker, 886 F.2d 

673, 676 (4th Cir. 1989).  But the moving defendant also must provide relevant discovery:  
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“Having put the issue in question, [the defendant] did not have the option of blocking the 

reasonable attempt of [plaintiff] to meet its burden of proof” through discovery.  Insurance Corp. 

of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 706 (1982); accord Lekkas 

v. Liberian M/V Caledonia, 443 F.2d 10, 11 (4th Cir 1971) (having moved to dismiss for lack of 

personal jurisdiction, defendant “subjected itself … to the obligation of furnishing on request all 

pertinent information for decision of its motion”).  But jurisdictional discovery is not 

automatically granted.  See, e.g., McLaughlin v. McPhail, 707 F.2d 800, 806-07 (4th Cir. 1983) 

(affirming denial of jurisdictional discovery); accord Thigpen v. United States, 800 F.2d 393, 

396-97 (4th Cir. 1986) (the district courts “are given wide discretion” to deny jurisdictional 

discovery).  If you need such discovery, you must both ask for it and justify your need. 

 LESSON LEARNED:  Expedited discovery is not the norm, and it is permitted only for 

good cause shown, only in limited and extraordinary circumstances, and even then, only if 

narrowly tailored. 

 

7. CONSENT TO A TRIAL BEFORE A MAGISTRATE JUDGE 

 Under the Magistrates Act and Federal Rules, parties to a civil action can consent to a 

trial—including trial by jury—before a Magistrate Judge.  See FED.R.CIV.P. 73; 28 U.S.C. 

§ 636(c).  Consent to a trial before a Magistrate Judge is indispensable because the judicial 

authority to try cases is given to district judges under Article III.  See Wingo v. Wedding, 418 

U.S. 461, 467 (1974) (generally, the district judge must conduct trial).  Assignment of cases for a 

trail before a Magistrate Judge cannot be automatic, and consent must be specifically obtained 

according to specified procedures.  See FED.R.CIV.P. 73(b)(1).  “To constitute consent for such a 

procedure there must be notice to the parties of the right to consent followed by voluntary 

consent to that procedure by the parties.”  Wimmer v. Cook, 774 F.2d 68, 76 (4th Cir. 1985) 



 24

(district judge’s de novo review does not cure constitutional infirmity of jury trial conducted 

before Magistrate Judge without parties’ consent).  The district judge first must determine if the 

matter is appropriate for reference to a Magistrate Judge for trial, and then must “inquire whether 

[the parties] consented or not.”  Id. at 73.  Consent cannot be enticed or coerced, but the Court 

may remind the parties of the “availability” of a trial before the Magistrate Judge.  FED.R.CIV.P. 

73(b)(2).  Remarkably, however, consent may be inferred from a party’s conduct: 

The bright line [of express consent] is not worth the downside.  We think the 
better rule is to accept implied consent where, as here, the litigant or counsel was 
made aware of the need for consent and the right to refuse it, and still voluntarily 
appeared to try the case before the Magistrate Judge.  Inferring consent in these 
circumstances thus checks the risk of gamesmanship by depriving parties of the 
luxury of waiting for the outcome before denying the magistrate judge’s authority.  
Judicial efficiency is served; the Article III right is substantially honored. 

 
Roell v. Withrow, 538 U.S. 580, 590 (2003) (citations omitted).  That 5-4 decision is difficult to 

reconcile with other cases under the Magistrates Act and Rule 73(b), which, until Roell, had 

required “express” consent—either in writing or orally on the record. 

 If consent has been given, the reference of the matter for trial before a Magistrate Judge 

may be withdrawn only for “good cause” or under “extraordinary circumstances” shown by a 

party.  See FED.R.CIV.P. 73(b)(3).  There is no absolute right to withdraw consent.  Adverse 

procedural rulings by the Magistrate Judge do not constitute “good cause.”  See 12 Wright, 

Miller & Marcus, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2D § 3071.3 at 412 (1997).  Expect 

some judicial skepticism when seeking to withdraw consent—particularly if it seems tactical 

(such as to delay trial or to judge-shop). 

 In this district, the parties in a civil action are given several opportunities to select a trial 

before a Magistrate Judge.  Once consent is given by all parties, the case goes forward as does 

any other.  See FED.R.CIV.P. 73(a).  And when concluded, the case is appealed to the court of 
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appeals as is any other.  See FED.R.CIV.P. 73(c).  The former option of appealing to the district 

judge was abrogated in 1997. 

 LESSON LEARNED:  In addition to the District Judges, we have four capable jurists who 

are ready, willing, and (with consent) able to preside over civil trials. 

 

8.    MAGISTRATE JUDGE JURISDICTION ON POTENTIALLY DISPOSITIVE MOTIONS 

 Separate from their potential jurisdiction to hear civil trials upon consent of the parties, 

the Magistrate Judges may be assigned to hear certain pretrial matters in civil cases.  How those 

matters are handled, and the parties’ rights to seek review of any rulings, depends on whether the 

matter is “nondispositive” or “dispositive.” 

 The Dispositive / Nondispositive Distinction:   “Nondispositive” matters, as that 

term is used in Rule 72(a), are the proceedings and motions that “are not dispositive of a party’s 

claim or defense.”  FED.R.CIV.P. 72(a).  Motions to compel, to amend, to intervene, and the like, 

are nondispositive matters.  In the Eastern District of Virginia, Alexandria Division, most 

nondispositive matters are routinely referred to, and handled by, the Magistrate Judges. 

 “Dispositive” matters, as that term is used in Rule 72(b), are the proceedings and motions 

that “are dispositive of a party’s claim or defense.”  FED.R.CIV.P. 72(b)(1).  In the civil context, 

“true” dispositive motions are motions for injunctive relief, motions to dismiss (of all sorts), 

motions for summary judgment, and motions for judgment on the pleadings, and they cannot be 

decided solely by a Magistrate Judge unless the parties consent.  See 28 U.S.C. § 636(b)(1)(A).  

Under the Magistrates Act, however, such motions may be assigned to a Magistrate Judge, even 

without the parties’ consent, for argument, the taking of evidence, and the rendition of a report 

and recommendation.  See FED.R.CIV.P. 72(b)(1); 28 U.S.C. § 636(b)(1)(B).  Despite the 

provision for it, few such dispositive motions are heard by the local Magistrate Judges. 
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 While most dispositive motions are heard by the local district judges, there is one 

principal exception to the general rule—a motion for default judgment.  If a case is in default, the 

Court may notify the plaintiff that the matter has been put on the docket for entry of default 

judgment.  The plaintiff itself may notice the matter for a hearing, but need not serve its 

pleadings on the defendant unless that defendant has actually appeared.  See FED.R.CIV.P. 5(a) & 

55(b)(2).  Once on the docket, the plaintiff usually presents proof in the form of affidavits to the 

Magistrate Judge, who then submits a report and recommendation, which is reviewed, affirmed, 

or modified by a district judge.  See FED.R.CIV.P. 72(b).  Less frequently, the Magistrate Judge 

requires testimony and other evidence.  E.g., Playboy Enterps., Inc. v. AsiaFocus Int'l, Inc., 1998 

U.S. Dist. LEXIS 10359 (E.D. Va. Feb. 2, 1998), aff'd, 1998 U.S. Dist. LEXIS 10459 (E.D. Va. 

April 10, 1998).  Rarer still are jury trials in default cases—but they do occur from time to time. 

 The dispositive/nondispositive distinction is important.  Constitutional principles require 

that judicial authority be exercised by Article III judges.  Thus, an aggrieved party may object to 

any ruling by a Magistrate Judge – but the procedures and standard of review are different for 

dispositive and nondispositive matters.  A Magistrate Judge’s ruling in a “nondispositive matter” 

may be “appealed” to the presiding District Judge, but is reviewed under the deferential standard 

of “clearly erroneous or contrary to law.”  FED.R.CIV.P. 72(a).  By contrast, a Magistrate Judge’s 

ruling on a “dispositive matter” is reviewed under the stricter de novo standard.  FED.R.CIV.P. 

72(b)(3).  Therefore, the distinction between “dispositive” and “nondispositive” matters under 

Rule 72 is critical because it dictates the procedures for the Magistrate Judge’s rulings and the 

standard of review by the District Judge. 

 Some motions that are routinely assigned to, and decided by the local Magistrate Judges, 

however, “feel” like dispositive motions, even though they are not.  For example, if the 
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Magistrate Judge denies leave to amend, or excludes an expert or other evidence, or denies a 

continuance, that ruling may have an outcome-determinative effect.  But such rulings 

nonetheless are subject to the deferential “clearly erroneous” standard under Rule 72(a), not the 

de novo standard under Rule 72(b)(3).  See 12 Wright, Miller & Marcus, FEDERAL PRACTICE 

AND PROCEDURE: CIVIL 2D § 3068.2 at 334-45 (1997); see, e.g., Jesselson, supra (motion in 

limine is nondispositive and reviewed under Rule 72(a)); Proffit v. Venman, 2002 U.S. Dist. 

LEXIS 13892 (E.D. Va. July 15, 2002) (affirming Magistrate Judge’s ruling denying additional 

discovery time and precluding expert under Rule 72(a) standard); Virgin Enterprises Ltd. v. 

Virgin Cuts, Inc., 149 F. Supp. 2d 220 (E.D. Va. 2000) (denial of continuance affirmed under 

Rule 72(a)); cf. Ambrose v. Southworth Prods. Corp., 953 F. Supp. 728 (W.D. Va. 1997) 

(overturning Magistrate Judge’s ruling denying motion to amend under Rule 72(a) standard).  On 

the other hand, if a default judgment is recommended by a Magistrate Judge as a discovery 

sanction, it is a dispositive matter, notwithstanding that discovery orders, and the enforcement of 

such orders (including through other sanctions), generally are nondispositive matters.  See 12 

Wright, Miller & Marcus, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2D § 3068.2 at 334-45 

(1997); see, e.g., Whitehead v. Woolsey, 1994 U.S. Dist. LEXIS 21381 (E.D. Va. Mar. 4, 1994), 

rev’g, 1994 U.S. Dist. LEXIS 21380 (E.D. Va. Feb. 10, 1994) (sustaining plaintiff’s objections 

to Magistrate Judge’s report and recommendation of default judgment as discovery sanction 

under Rule 72(b)); Kearns v. General Motors Corp., 1997 U.S. Dist. LEXIS 22293 (E.D. Va. 

Sept. 15, 1997), aff’g, 1997 U.S. Dist. LEXIS 22294 (E.D. Va. Aug. 8, 1997) (default judgment 

entered based on Magistrate Judge’s report and recommendation).  Thus, the distinction between 

dispositive and nondispositive motions may be technical at certain times, and functional at 

others. 
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9. RECONSIDERATION AND RULE 72 OBJECTIONS 

The local Magistrate Judges are excellent, but not perfect.  What if there is an obvious or 

inadvertent error?  You have two paths for relief: reconsideration by the Magistrate Judge and 

Rule 72 review by the District Judge. 

Reconsideration by the Magistrate Judge:  Although not specifically provided for in the 

rules, reconsideration and revision by the Magistrate Judge under Rule 54(b) may prove to be 

efficient, appropriate, and desirable in certain cases.  See, e.g., Wang Labs., Inc. v. America 

Online, Inc., 1998 U.S. Dist. LEXIS 6798 (E.D. Va. 1998) (entertaining motion for 

reconsideration, but denying same); accord Mansoor v. County of Albemarle, 2001 U.S. Dist. 

LEXIS 8386 (W.D. Va. 2001) (same).  Similarly, if the ruling has caused unintended 

consequences or is found to be ambiguous as the parties attempt to implement it, seeking 

reconsideration and clarification would be appropriate.  In either case, the title or content of your 

motion should make it clear that you want to be heard by the Magistrate Judge, not the District 

Judge.  If a party believes itself aggrieved of a Magistrate Judge’s ruling, it should seek this 

relief promptly upon discovery of good grounds. 

NB:  It is unclear whether seeking relief under Rule 54(b) will extend the time to seek 

Rule 72(a) review by the District Judge.  Thus, you may want to file “objections” to the ruling 

within the 14-day period even while you are seeking reconsideration. 

Any order that is not “final” is subject to reconsideration and revision.  FED.R.CIV.P. 

54(b); see generally Moses H. Cone Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 12 & n.14 

(1983); accord, e.g., High Country Arts & Craft v. Hartford, 126 F.3d 629, 635 (4th Cir. 1997).  

Discovery and other nondispositive orders entered by Magistrate Judges, of course, are not 

“final” and so may be reconsidered and revised.  A motion for reconsideration allows for 
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“plenary” review of an interlocutory order.  Fayetteville Investors v. Commercial Bldrs., 936 

F.2d 1462, 1472-73 (4th Cir. 1991) (district court has “plenary power” to reconsider 

interlocutory orders).  But this is not a complete do-over.  Under Rule 54(b), federal courts 

usually require a showing of good cause for reconsideration, such as these grounds: (1) the 

discovery of new material evidence, (2) an intervening change in controlling law, or (3) the 

prevention of a manifest injustice.  See 18B Wright, Miller & Cooper, FEDERAL PRACTICE AND 

PROCEDURE: JURISDICTION 2D § 4478.1 (2002); accord Above the Belt, Inc. v. Mel Bohannan 

Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 1983) (grounds for reconsideration of interlocutory 

order).  Be prepared to meet this standard, not merely reargue the motion. 

Appeal to a District Judge:  A party aggrieved by a Magistrate Judge’s order on a 

nondispositive matter, like discovery, has the right to seek review by the District Judge to whom 

the case has been assigned.  See FED.R.CIV.P. 72(a); 28 U.S.C. § 636(b)(1)(A).  The Magistrate 

Judge’s nondispositive rulings shall stand unless found by the District Judge to be “clearly 

erroneous or contrary to law.”  Id.; see also Tafas v. Dudas, 530 F. Supp. 2d 786, 792 (E.D. Va. 

2008) (denial of discovery reviewed under Rule 72(a)); Federal Election Comm’n v. The 

Christian Coalition, 178 F.R.D. 456, 459-60, aff’g in part, and modifying in part, 178 F.R.D. 61 

(E.D. Va. 1998) (same).  Such review by the District Judge generally is limited to the grounds 

asserted before the Magistrate Judge, and “new issues and arguments” cannot be raised.  

Jesselson v. Outlet Associates, etc., L.P., 784 F. Supp. 1223, 1228-29 (E.D. Va. 1991).  If “new 

issues and arguments” have appeared, it may be best to seek reconsideration by the Magistrate 

Judge first. 

An “appeal” to a District Judge must be taken within 14 days after service of the order by 

the filing of written objections.  FED.R.CIV.P. 72(a).  You should do this immediately, 
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however—do not wait the full 14 days if you can avoid it.  You should file a notice of hearing 

(for the next permissible Friday), objections (which may be styled as “objections and motion to 

vacate or modify a Magistrate Judge’s order under Rule 72”), and a brief in support (in which 

you may need to amplify your original arguments).  Be sure that you also obtain and file the 

transcript of the discovery hearing—the order entered by the Magistrate Judge usually states that 

it is being entered “for the reasons stated from the bench.” 

Rule 72(a) review is a difficult and imperfect path to relief.  The timetable is tight, and 

the standard of review—“clearly erroneous or contrary to law”—is very deferential.  (NB: 

Surprisingly, the standard of review does not include “abuse of discretion,” even though most 

nondispositive motions are committed to the sound discretion of the Magistrate Judge.)  Needless 

to say, many such appeals result in an affirmance.  E.g., America Online, Inc. v. CN Productions, 

Inc., 272 B.R. 879 (E.D. Va. 2002).  Others, however, result in vacation of the Magistrate 

Judge’s order.  E.g., Black & Decker (U.S.) Inc. v. Catalina Ltg. Inc., 1997 U.S. Dist. LEXIS 

5921 (E.D. Va. Feb. 18, 1997), vacating, 1997 U.S. Dist. LEXIS 5927 (E.D. Va. Jan. 24, 1997).  

Moreover, some District Judges do not even hold oral arguments on Rule 72(a) proceedings.  

Thus, if you want to succeed, a well-written brief is indispensable. 

If you do not timely object to a Magistrate Judge’s nondispositive ruling and seek review 

by the District Judge, you cannot later raise it as a ground for appeal.  See FED.R.CIV.P. 72(a) (“a 

party may not thereafter assign as error a defect in the magistrate judge’s order to which a timely 

objection was not timely made”).  You must seek relief now, or you will be barred later. 

 The Appeal Procedures for Dispositive Motions:  When a Magistrate Judge has ruled 

on a dispositive matter, he or she must make a written report and recommendation, and the Clerk 

must serve a copy of the Magistrate Judge’s recommendation on all parties.  FED.R.CIV.P. 
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72(b)(1).  An aggrieved party has 14 days thereafter to serve and file “specific written 

objections.”  FED.R.CIV.P. 72(b)(2); see also 28 U.S.C. § 636(b)(1)(B)-(C).  The objector also 

must arrange for transcription of the record sufficient for any appeal to the District Judge.  Id.  

Any other party may respond within 14 days of service of the objections, and thereafter the 

District Judge shall make a de novo determination upon the record, or after additional evidence, 

of any portion of the Magistrate Judge’s disposition to which specific written objection has been 

properly made.  Id.  The District Judge may accept, reject, or modify the recommended decision, 

receive further evidence, or recommit the matter to the Magistrate Judge with instructions.  

FED.R.CIV.P. 72(b)(3).  This “plenary” de novo review by the District Judge is intended to cure 

any Article III concerns that may arise from dispositive adjudications conducted by Magistrate 

Judges.  See United States v. Raddatz, 447 U.S. 667, 677-84 (1980).  But de novo in this context 

has a unique meaning. 

 As it turns out, the nature and extent of the de novo review is discretionary, and may vary 

with the circumstances.  See Raddatz, 447 U.S. at 673-76.  For example, if the Magistrate Judge 

has heard evidence and made credibility findings as a basis for his recommendation, the District 

Judge may accept those credibility findings, and is not required to hold his own evidentiary 

hearing, or to make his own credibility findings, because “the statute calls for a de novo 

determination, not a de novo hearing.”  Id. at 674.  (Nonetheless, the District Judge might not be 

free to reject the Magistrate Judge’s credibility findings without holding his own hearing.  Id. at 

681 n.7.)  Similarly, if the objector offers additional evidence, the District Judge “may” receive it 

or reject it; in fact, a District Judge may be inclined to reject new evidence so as to discourage 

parties from “holding back” evidence that should have been presented to the Magistrate Judge.  
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Virgin Enterprises Ltd. v. Virgin Cuts, Inc., 149 F. Supp. 2d 220, 223 (E.D. Va. 2000).  Thus, the 

factual record may be accepted in its entirety, notwithstanding the de novo standard. 

 The District Judge, however, must consider new legal arguments, even if they had not 

been raised before the Magistrate Judge.  See United States v. George, 971 F.2d 1113, 1118 (4th 

Cir. 1992).  At the very least, the District Judge must review the evidentiary record as developed 

before the Magistrate Judge.  See Wimmer v. Cook, 774 F.2d 68, 76 (4th Cir. 1985).  Such review 

will be presumed, however, even if the recommendation is adopted in toto.  See Camby v. Davis, 

718 F.2d 198, 199 (4th Cir. 1983).  Moreover, if no objections are filed, the District Judge may 

adopt the recommendation without further explanation.  Id.; accord Bilodeau v. Angelone, 39 F. 

Supp. 2d 652, 654 (E.D. Va. 1999); cf. Thomas v. Arn, 474 U.S. 140, 149 (1985) (“The statute 

does not on its face require any review [by the district court] at all of any issue that is not the 

subject of an objection.”).  Thus, “de novo” review under Rule 72(b) does not require an 

independent review without deference to the original findings, as it does in other contexts. 

 Finally, the failure to file timely and “specific written objections” under Rule 72(b) 

constitutes a waiver of the right to appeal that dispositive ruling.  Thomas v. Arn, 474 U.S. at 

148-49; United States v. Schronce, 727 F.2d 91 (4th Cir.), cert. denied, 467 U.S. 1208 (1984).  

Moreover, unless a particular issue has been the subject of a specific objection, the right to 

appeal from an adverse ruling on that particular issue also has been waived, even if the right to 

appeal has been preserved as to other issues.  Thomas v. Arn, 474 U.S. at 149  (“The statute does 

not on its face require any review at all [by the court of appeals] of any issue that is not the 

subject of an objection.”) (emphasis added).  Thus, as under Rule 72(a), specific written 

objections must be pursued in the district court. 
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10. A POTPOURRI OF PET PEEVES  

 Some discovery problems occur over and over again.  And so, in our Bench Bar, we 

cover those problems over and over again.  Here are a few of the recurring problems: 

 “Blockbuster” Interrogatories:  Asking an adversary to identify “all facts and identify all 

documents” that support “each” allegation or contention often is called a “blockbuster” 

interrogatory.  Such an interrogatory inherently imposes an undue burden.  Courts routinely 

strike so-called “blockbuster” interrogatories that call upon the responding party to state “in 

detail all facts and identify all documents” about each of its contentions.  E.g., Hilt v. SFC, Inc., 

170 F.R.D. 182, 186-87 (D. Kan. 1997) (finding the following interrogatories overbroad and 

unduly burdensome (i) “each and every fact supporting all of the allegations” in each count, (ii) 

identify “each person having knowledge of each fact,” and (iii) identify “all documents 

purporting to support” each count); accord Grynberg v. Total S.A., 2006 U.S. Dist. LEXIS 

28854, *15-18 (D. Colo. May 3, 2006) (denying motion to compel regarding “blockbuster” 

interrogatory demanding the identification of “all” facts, witnesses, and documents regarding 

“each” affirmative defense).  As the district court in Hilt reasoned, such interrogatories 

[I]ndiscriminately sweep an entire pleading, including allegations which are 
admitted, with an excessive number of interrogatories (at least 132 instead of 
four).  They require the responding party to provide in essence a running narrative 
or description of the entire case, together with identifications of all knowledgeable 
persons and supporting documents.  Aside its general argument for 
discoverability, defendant has provided no reason or justification for this kind of 
indiscriminate sweep. 
 

Hilt, 170 F.R.D. at 188.  By cramming all allegations, defenses, or contentions into one 

interrogatory, and then seeking “all” facts about “each,” a party will have violated the limits of 

Rule 33. 
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 “General Objections”:  Somehow, we lawyers cannot help ourselves: we continue to 

assert “General Objections,” we then incorporate them by reference in response to “each and 

every request,” and when responding, we state that we will produce documents “subject to the 

General Objections and any Specific Objections.”  This practice is simply asking for trouble.  

For example, Judge Jones has been known to advise parties at the Rule 16(b) Conference that all 

“General Objections” will be (or “are hereby”) “overruled.”  And Magistrate Judge Buchanan 

has made her position clear, too.  See Barb v. Brown’s Buick, Inc., No. 1:09cv785, 2010 U.S. 

Dist. LEXIS 8655 (E.D. Va. Feb. 2, 2010) (“general objections” “are not specific as required 

under the rules,” and “are nothing more than boilerplate, designed to obfuscate”).  Do not expect 

Magistrate Judges Anderson or Davis to be any more receptive. 

 “‘Gotcha’ Definitions and Instructions”:  The rules neither prohibit nor require the use 

of definitions and instructions prefatory to discovery requests.  (Although, it appears to me that 

the rules are the applicable instructions, and themselves contain the necessary definitions—e.g., 

Rule 34(a)(1)(A) defining “documents.”)  And courts recognize that prefacing discovery requests 

with “reasonable definitions may be helpful, avoiding tedious repetition.”  Diversified Prods. 

Corp. v. Sports Ctr. Co., 42 F.R.D. 3, 4 (D. Md. 1967).  But detailed and lengthy definitions and 

instructions may be stricken (or not enforced), as they may have “so expanded the information 

requested that many of the [requests would be rendered] unduly burdensome.”  Id.  Think about 

that the next time you are tempted to include a two-page definition of “document”—including 

“telex messages” and “jottings (whether or not habitually kept or kept in the ordinary course of 

business)”—or ersatz vocabulary and grammar primers, such as this: 

The words “or,” “and,” “all,” “every,” “any,” “each,” “one or more,” “including,” 
and similar words of guidance, are intended merely as such, and should not be 
construed as words of limitation.  The words “or” and “and” shall include each 
other whenever possible to expand, not restrict, the scope of the request. The word 
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“including” shall not be used to limit any general category or description that 
precedes it.  The words “all,” “every,” “any,” “each,” and “one or more” shall 
include each other whenever possible to expand, not restrict, the scope of the 
request.  The term “including” shall mean including but not limited to. 
 

(These definitions and instructions have been copied from actual requests I recently received.) 

 Subparts and Parts:  In the EDVA, parties may only serve 30 interrogatories, “including 

parts and subparts.”  But what is a “part” or “subpart”?  Rule 33(a) also limits the parties to 25 

interrogatories, “including all discrete subparts.”  The 1993 Advisory Committee Notes explain 

the meaning “discrete subparts” as follows: 

Parties cannot evade this presumptive limitation [of 25 interrogatories] through 
the device of joining as ‘subparts’ questions that seek information about discrete 
separate subjects.  However, a question asking about communications of a 
particular type should be treated as a single interrogatory even though it requests 
that the time, place, persons present, and contents be stated separately for each 
such communication. 

 
ADV. COM. NOTES, 146 F.R.D. 501, 675-76 (1993) (emphasis added).  Thus, a “discrete subpart” 

is not a separate grammatical unit, like a separate clause seeking additional detail about the same 

subject, but a separate question that inquires about a “discrete separate subject.” 

 If subparts of an interrogatory do not probe “discrete separate subjects,” but are “logically 

or factually subsumed within and necessarily related to the primary question,” they are not 

separately counted.  See, e.g., Nyfield v. Virgin Islands Tel. Corp., 200 F.R.D. 246, 247-48 

(D.V.I. 2001); accord Mullins v. Prudential Ins. Co., 267 F.R.D. 504, 516 (W.D. Ky. 2010) 

(same); Smith v. Café Asia, 256 F.R.D. 247, 254 (D.D.C. 2009) (same); Safeco of America v. 

Rawstron, 181 F.R.D. 441 (C.D. Cal. 1998) (same); Kendall v. GES Exposition Services, Inc., 

174 F.R.D. 684 (D. Nev. 1997) (same).  Thus, an interrogatory asking for “the name, address, 

and telephone number of each fact witness, together with a description of the topics of which 

each has knowledge,” should count as one interrogatory, not four. 
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