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 A lawyer’s most important tools are words.  In litigation, words are used to plead, to 

explain, to persuade, and to adjudge.  Some words we use are terms-of-art—having a special 

meaning with respect to a discovery procedure (relevant), a legal status (agent), or a substantive 

rule of law (vicarious liability).  Some words have their “plain meaning”—although lawyers and 

judges may have differing views about the so-called plain meaning of a patent claim, statute, or 

rule of procedure.  Thus, a lawyer must use words with precision and care. 

 Mark Twain once said, “The difference between the right word and the almost right word 

is the difference between lightning and a lightning bug.”  Lawyers should pay close attention to 

that advice—it is not about style, but substance.  An upstart is different from a start-up. 

 The difference between two words may seem minor, or the difference may be 

disappearing in informal, current usage.  For example, when used as a noun, impact (a forceful 

contact) does not have the same meaning as effect (a result produced by a cause).  When used as 

a verb, impacted (wedged between) does it have the same meaning as affected (influenced).  

And there had been no such word as impactful until that neologism began being used to describe 

such things as a severe earthquake that had a great and adverse effect on people, or a moving 

speech that had a great and positive effect on subsequent events.  I raise this point because what 

may acceptable in a conversation, or an email, or in a text (“r u there? im stuck in traffic ”) 

would not look and sound right when the Judge reads it in a brief.  Be formal and write for your 

audience—the Judge.  Remember: every word counts. 

 Lawyers also like to use images, idioms, analogies, and similes.  Sometimes, out of town 

lawyers want to sound like country-lawyers when here in the EDVA.  Thus, they may use—and 

sometimes misuse—country sayings.  Being a New Yorker by birth, I learned the hard way that 

such country sayings sound better when left to the locals. 
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1. BRIEFING and MOTIONS RULES 

 Not all of the “rules” governing civil motions in the Alexandria Division are found in the 

local or federal rules.  Instead, some important rules are found in the Rule 16(b) Scheduling 

Order issued by the Magistrate Judge based upon the parties’ Joint Discovery Plan.  In general, 

the following “rules” apply to all civil motions: 

 Writing Requirement:  All motions must be written, and must state the relief sought and 

the grounds therefor “with particularity.” FED.R.CIV.P. 7(b)(1)(A) & (B); E.D.VA.CIV.R. 7(A).  

Briefs in support and in opposition are required for virtually all motions.  E.D.VA.CIV.R. 7(F)(l) 

& (2).  The briefing rule is enforced.  E.g., El-Amin v. Williams, 92 F.R.D. 454, 455 (E.D. Va. 

1979) (applying former local rule 11(F)).  Although the briefing requirement may be waived by 

the Court, see Hirschkop v. Virginia State Bar, 406 F. Supp. 721, 724 (E.D. Va. 1975), the 

movant’s failure to file a brief generally is grounds to deny the motion without prejudice, see 

Alderman v. Chrysler Corp., 480 F. Supp. 600, 605 (E.D. Va. 1979).  Similarly, the failure to file 

a brief in opposition is deemed a concession of the motion.  See In re Fisherman’s Wharf Fillet, 

Inc., 83 F. Supp. 2d 651 (E.D. Va. 1999) (granting summary judgment for defendant and 

disciplining plaintiff’s counsel for failing to file a brief in opposition).  As noted, your motion 

also should state the specific relief you seek.  FED.R.CIV.P. 7(b)(1)(C); E.D.VA.CIV.R. 7(A).  The 

movant also must submit a proposed order with the motion. 

 Briefing Schedule:  The local rules also set forth a briefing schedule for civil motions, 

that applies “unless otherwise directed by the Court,” requiring that the opposition be filed 

“within eleven (11) days after service and the moving party may file a rebuttal brief with three 

(3) days after service of the opposing party’s reply brief.”  E.D.VA.CIV.R. 7(F)(1).  In the 

Alexandria Division, this schedule generally is applied to true dispositive motions, while 
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nondispositive motions are heard on a 5-day briefing schedule.  Special briefing provisions are 

set forth in the Rule 16(b) Scheduling Order: 

Dispositive motions shall be filed and briefed in accordance with the schedule set 
forth in Local Civil Rule 7(F)(l) and (K).  Local Civil Rule 7(F)(l ) provides that 
a responsive brief is due 11 days after service of the motion and a rebuttal brief 
may be filed 3 days after the service of the opposition.  Unless the parties have 
agreed to waive the additional time provided in Fed. R. Civ. P. 6(d) for acting 
after electronic service, a notice of hearing for a dispositive motion must 
allow at least 21 days in order to allow the briefing to be completed prior to 
the hearing.  Any dispositive motion against a pro se party must contain the 
notice set forth in Local Civil Rule 7(K) and provide the pro se party with at 
least 21 days to file a response opposing the motion. 

In order to provide for the prompt resolution of non-dispositive matters, a 
non-dispositive motion may be filed and served by no later than 5:00 p.m. on 
a Friday and noticed for a hearing at 10:00 a.m. on the following Friday.  
Under this expedited schedule, a response must be filed and served by no later 
than 5:00 p.m. the Wednesday before the hearing and any reply should be filed 
and served as early as possible on Thursday to give the Court time to review 
all pleadings before the hearing.  At the moving party’s discretion, a non-
dispositive motion may also be filed and noticed for a hearing in accordance 
with the briefing schedule provided in Local Civil Rule 7(F)(l ) discussed 
above in order to provide additional time for briefing and consideration by the 
Court. 

Thus, in the Alexandria Division, the “unless otherwise directed by the Court” exception in local 

civil rule 7(F)(1) becomes the rule for all nondispositive motions. 

NB:  In case you are concerned, the federal rules and general principles of due process 
are not violated by the Alexandria Division’s five-day motions practice.  In fact, the 
federal rules provide generally that a motion “shall be served at least 14 days before the 
time specified for the hearing,” unless “a court order … sets a different time.”  
FED.R.CIV.P. 6(c)(1) & (C).  That “court order” is the Rule 16(b) Scheduling Order. 
 

 Dues dates (and time-deadlines) for briefs should not to be disregarded because your 

belated brief may be disregarded.  Littlejohn v. Moody, 381 F. Supp. 2d 507, 508-09 (E.D. Va. 

2005) (disregarding late reply brief).  Calendar due dates carefully. 

 Brief Format:  Brief format rules are in effect.  The briefs in support and in opposition to 

a motion must not exceed 30 pages, and replies may not exceed 20 pages, unless permission has 
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been obtained in advance for good cause shown.  E.D.VA.CIV.R. 7(F)(3).  Typeface 

requirements also are specified (id.) and reiterated in the Rule 16(b) Scheduling Order.  Some 

examples of font and spacing variations (and violations) are attached to illustrate the rules. 

 Page Limits:  The local rules specifically set page-limits for each brief.  E.D.VA.CIV.R. 

7(F)(3).  Violation of these page-limits may lead to an order striking your oversized brief.  

United States ex rel. DRC, Inc. v. Custer Battles, LLC, 472 F. Supp. 2d 787, 792 (E.D. Va. 2007) 

(striking papers because plaintiff violated rule by filing two 45-page briefs when permitted only 

one 30-page brief); Iota Xi Chapter v. Patterson, 566 F.3d 138, 149-50 (4th Cir. 2009) (affirming 

order striking final two pages of 32-page brief).  These page-limits are set for the self-evident 

purpose of requiring disciplined and concise brief writing, and to prevent the parties from 

burdening the Court with extravagant briefing.  Therefore, a party must make a showing of good 

cause to exceed the page-limits set forth in the local rules.  DAG Petrol. Suppliers, LLC v. BP 

P.L.C., 1:05cv1323, 2006 U.S. Dist. LEXIS 60106 (E.D. Va. Aug. 9, 2006).  This showing is not 

perfunctory: “conclusory references to the complexity of the case are an utterly insufficient basis 

to waive the page limitations imposed by the local rules.”  Id. at *4-5.  Furthermore, a party 

seeking to file an oversized brief should not do so “without first obtaining leave of Court.”  Cf. 

E.D.VA.CIV.R. 7(F)(1).  You should ask permission, not assume that you will be forgiven. 

 Do not try to evade the page-limits by using (misusing) excessive footnotes, compressing 

words, varying spacing, or shrinking the margins—these are likely to be detected and detested 

by your reader, the Judge who will decide your case.  See Teague v. Bakker, 35 F.3d 978, 985 n.5 

(4th Cir. 1994) (admonishing counsel that such tactics make the brief difficult to read and 

reminding them of “as officers of this Court” that they “have a duty to uphold faithfully the rules 

of this Court”).  If you have a lot of ground to cover in a brief, try to obtain leave of court. 
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 Additional Briefing, Sur-reply Briefs, and Notices of Additional Authority:  The local 

rules specify the briefs that will be allowed: opening, opposition, and reply.  E.D.VA.CIV.R. 

7(F)(1).  The rule goes on to say, “No further briefs or written communications may be filed 

without first obtaining leave of Court.”  Id.; see also Hargrove v. Ryla Teleservices, Inc., No. 

2:11cv344, 2012 U.S. Dist. LEXIS 17723, at *21-22 n.5 (E.D. Va. Jan. 3, 2012) (sur-reply and 

sur-rebuttal briefs require leave of Court).  Like the page-limits, this rule prevents the parties 

from burdening the Court with extravagant briefing.  See LG Electronics Ind. v. Advance 

Creative Computer Corp., 131 F. Supp. 2d 804, 808 (E.D. Va. 2001).  The parties may not 

unilaterally submit additional briefing beyond what the rules allow.  LG Electronics, 131 F. 

Supp. 2d at 808.  Again, you should ask permission, not assume that you will be forgiven. 

 When might you be granted permission to file a supplemental or sur-reply brief?  A 

motion to file a sur-reply brief is addressed to the Court’s discretion, and may be allowed when 

“a party brings forth new material or deploys new arguments in a reply brief.”  United States ex 

rel. Carter v. Halliburton Co., No. 1:08cv1162 (JCC), 2009 U.S. Dist. LEXIS 63649, at *47 

(E.D. Va. July 23, 2009).  Similarly, a sur-reply or supplemental brief may be permitted to cite 

additional new authority (Pully v. IRS, 939 F. Supp. 429, 439 (E.D. Va. 1996)), or when the 

Court asked questions at the hearing and supplemental briefing may “aid the decisional process.”  

Perry-Bay v. City of Norfolk, Va., 678 F. Supp. 2d 348, 374 (E.D. Va. 2009).  A sur-reply brief 

need not be permitted, however, “merely to re-open briefing” on issues raised in the movant’s 

opening brief that were further argued in the reply (Halliburton Co., 2009 U.S. Dist. LEXIS 

63649 at *48), or where “the issues in the case have been fully briefed.”  Barrigan v. Elite 

Funding, No. 1:07cv951 (CMH), 2009 U.S. Dist. LEXIS 1105, at *12 (E.D. Va. Jan. 6, 2009).  

Therefore, you should make a specific showing of need for any supplemental briefing. 
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 Hearings:  Hearings on civil motions are not required under Federal Rule 78(b) or local 

civil rule 7(J), but generally they are allowed in this division.  The local civil rules state that 

“Except as otherwise provided by an order of the Court or by these Local Rules, all motions shall 

be made returnable to the time obtained from and scheduled by the Court for a hearing thereon.”  

E.D.VA.CIV.R. 7(E).  But do not stop reading there, because that does not apply in the 

Alexandria Division.  The Federal Rules provide that a district court may establish a regular 

“motions day” on which to hear all civil motions.  FED.R.CIV.P. 78(a).  The Alexandria Division 

has designated Friday as “motions day” each week.  The local civil rules then state that “In any 

division that has a regularly scheduled motions day, the motion should be noticed for the first 

permissible motions day.”  E.D.VA.CIV.R. 7(E).  Thus, a party is responsible to notice its hearing 

for the “first permissible motions day” – a Friday – as dictated by the proper notice period (5 or 

21 days). 

 Indeed, the failure to notice a hearing may be deemed a withdrawal of the motion.  See 

El-Amin v. Williams, 92 F.R.D. at 455 n.3 (applying former local rule 11(I)).  As noted above, 

the Rule 16(b) Scheduling Order reiterates the Friday motions day notice requirement, and adds 

that all motions except for summary judgment must be noticed for a hearing “on the earliest 

possible Friday before the final pretrial conference.”  In fact, the Rule 16(b) Scheduling Order 

must set a date by which all motions must be filed.  See FED.R.CIV.P. 16(b)(3)(A).  Thus, you 

should consider this a hard-deadline – indeed, you will find that a nondispositive motion filed 

after the pretrial conference may be denied on procedural grounds, regardless of its merits. 

NB:  Traditionally, motions for summary judgment, motions in limine, and Daubert 
motions also are heard after the final pretrial conference.  Rather than relying upon 
tradition, the better practice may be to set a briefing and hearing schedule for those 
motions in the Joint Discovery Plan. 
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 Continuances of Hearing Dates:  Under the Rules, a hearing date, once set, can be 

continued for “good cause.”  E.D.VA.CIV.R. 7(G).  A motion to reschedule or continue a hearing 

date is addressed to the Court’s discretion.  Kalos v. Law Offices of Eugene A. Seidel, P.A., No. 

1:09cv833 (JCC), 2009 U.S. Dist. LEXIS 99489, *10 (E.D. Va. Oct. 26, 2009).  Even if by 

consent, it may be appropriate to offer a reason (e.g., an unexpected conflict in counsel’s 

schedule).  If contested, the scheduling conflict may need to be both substantial and unalterable. 

 If the hearing date is continued prior to the completion of the briefing, it is a good idea to 

address due dates for the opposition or reply, or both. 

2. SPECIALIZED DISCOVERY MOTIONS:  PART ONE – EXPEDITED DISCOVERY 

Expedited discovery is not the norm.  In fact, by rule, there is a moratorium on all 

discovery until the Rule 26(f) conference has occurred or a court order has been obtained.  

FED.R.CIV.P. 26(d)(1) (“A party may not seek discovery from any source before the parties have 

conferred as required by Rule 26(f), except … when authorized by these rules, by stipulation, or 

by court order.”).  The Court, however, has discretion to control all aspects of the conduct and 

scope of discovery.  Erdmann v. Preferred Research, Inc., 852 F.2d 788, 792 (4th Cir. 1988).  

That includes timing under Rule 26(d)(1).  A party “seeking expedited discovery in advance of 

the Rule 26(f) conference has the burden of showing good cause for the requested departure from 

usual discovery procedures.”  E.g., Qwest Communications Int’l, Inc. v. WorldQuest Networks, 

Inc., 213 F.R.D. 418, 419 (D. Colo. 2003).  Expedited discovery may be appropriate when there 

are threshold motions, such as for a preliminary injunction or challenging personal jurisdiction.  

ADV. COM. NOTES, 146 F.R.D. 501, 640 (1993).  “Good cause” also may include the need for 

expedited litigation and relief, the possibility that evidence will be lost or destroyed, or the 

potential for immediate harm to one of the parties. 
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Accordingly, courts generally find that expedited discovery is available only “when some 

unusual circumstances or conditions exist.”  Physicians Interactive v. Lathian Sys. Inc., 2003 

U.S. Dist. LEXIS 22868, at *11-12 (E.D. Va. Dec. 5, 2003) (internal quotation marks omitted) 

(granting expedited discovery in connection with preliminary injunction motion); see also 

Dimension Data N. Am., Inc. v. Netstar-1, Inc., 226 F.R.D. 528, 530 (E.D.N.C. 2005) (expedited 

discovery is available only in “limited circumstances”).  One such circumstance is when plaintiff 

has filed a preliminary injunction, and would be prejudiced if “required to wait the normal time 

to initiate discovery.”  Physicians Interactive, at *29-30.  Nonetheless, “[e]xpedited discovery is 

not automatically granted merely because a party seeks a preliminary injunction.”  American. 

LegalNet, Inc. v. Davis, 673 F. Supp. 2d 1063, 1066 (C.D. Cal. 2009) (denying motion for 

expedited discovery where plaintiff sought preliminary injunctive relief); see also Religious 

Tech. Ctr. v. Lerma, 897 F. Supp. 260 (E.D. Va. 1995) (denying motion for TRO and motion for 

expedited discovery).  In making this assessment, the Court may borrow portions of the 

preliminary injunction standard in their analysis.  See Physicians Interactive, at *12; Religious 

Tech. Ctr., 897 F. Supp. at 267; Notaro v. Koch, 95 F.R.D. 403, 405 n.4 (S.D.N.Y. 1982).  Other 

courts analyze such motions “based upon reasonableness or good cause, taking into account the 

totality of the circumstances.”  Dimension Data, 226 F.R.D. at 531 (explaining that courts 

consider, inter alia, the purpose for requesting the expedited discovery and the burden on the 

defendants to comply with the requests).  Regardless of how phrased, the standard is high. 

At bottom, most courts appear to analyze whether plaintiff “established a sufficiently 

colorable claim and … a sufficient possibility of threatened irreparable injury” in deciding 

whether there is “good cause” for expedited discovery.  In re 3Com Shareholders Litig., Civil 

Action No. 5067-CC, 2009 WL 5173804, at *1 (Del. Ch. Dec. 18, 2009); see also Religious 
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Tech. Ctr., 897 F. Supp. at 262 (considering, inter alia, likelihood of success on the merits and 

potential harm in denying motion for expedited discovery).  Courts likewise consider “the burden 

on the defendants to comply with the requests.”  Disability Rights Council of Greater Wash. v. 

Wash. Metro. Area Transit Auth., 234 F.R.D. 4, 6 (D.D.C. 2009); see also Dimension Data, 226 

F.R.D. at 531-32 (noting that courts also consider “the totality of the circumstances,” including 

the purpose of the request, irreparable harm, and whether the discovery requests are “narrowly 

tailored”).  Thus, you should expect the Court to balance the relative burdens. 

 In addition, expedited discovery should be “narrowly tailored” to the exigencies of the 

circumstances.  Courts have repeatedly denied requests for expedited discovery where “the 

discovery requested is not narrowly tailored to obtain information relevant to a preliminary 

injunction determination.”  Dimension Data, 226 F.R.D. at 532 (denying motion for expedited 

discovery on the basis of, inter alia, overly broad discovery requests) (emphasis added); see also 

Al Nawasi Trading Co. v. BP Amoco Corp., 191 F.R.D. 57, 59 (S.D.N.Y. 2000) (denying motion 

where “requested discovery … is both broad and intrusive”); Irish Lesbian & Gay Org. v. 

Giuliani, 918 F. Supp. 728, 731 (S.D.N.Y. 1996) (“[T]he plaintiff’s discovery request is a 

broadside not reasonably tailored to the time constraints under which both parties must proceed 

or to the specific issues that will have to be determined at the preliminary injunction hearing.”).  

Therefore, if you want expedited discovery, you need to focus your requests. 

3. SPECIALIZED DISCOVERY MOTIONS:  PART TWO – STAYING DISCOVERY 

 For “good cause,” the rules provide that the district court may enter a protective order 

“forbidding … discovery,” or “specifying terms [for discovery] including time and place.”  

FED.R.CIV.P. 26(c)(1)(A) & (B).  Generally, then, this authorizes the district court to stay 

discovery.  But what is “good cause” for staying discovery? 
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 This issue most frequently arises when the defendant has filed a threshold motion to 

dismiss.  Under Alexandria Division practices, an initial order may be entered commencing 

discovery even while a dispositive motion is pending, and the moving defendant may try to resist 

engaging in merits discovery prior to a ruling.  The pertinent considerations vary depending on 

the type of motion. 

 If a threshold Rule 12(b)(6) motion has been filed that may be dispositive of all (or 

substantially all) of the case, then it is not an abuse of discretion to stay all merits discovery.  

E.g., Chaudhrey v. Mobil Oil Corp., 186 F.3d 502, 504 (4th Cir. 1999).  A stay is not automatic 

or self-actuating; rather, the defendant must move for relief.  If a Rule 12(b)(6) motion only 

challenges one or a two claims of a multi-count complaint, however, it is unlikely that merits 

discovery will be stayed. 

 If a Rule 12(b)(1) motion is for lack of subject matter jurisdiction on the face of the 

complaint has been filed, “[i]t is a recognized and appropriate procedure for a court to limit 

[merits] discovery proceedings at the outset to a determination of jurisdictional matters.”  U.S. 

Catholic Conf. v. Abortion Rights Mobilization Inc., 487 U.S. 72, 79-80 (1988).  If the motion to 

dismiss for lack of subject matter jurisdiction challenges the factual basis for jurisdiction alleged 

in the complaint, however, then some jurisdictional discovery may be appropriate.  Id. at 79 

(district court may order any party or non-party discovery that may be “necessary for the court to 

determine and rule upon its own jurisdiction, including jurisdiction over the subject matter”); 

Chaudhrey, 186 F.3d at 505 (discovery may be allowed if defendant has “attacked the factual 

basis for jurisdiction”).  Even then, though, jurisdictional discovery is not mandatory. 

 “[W]hen a question of the District Court’s jurisdiction is raised, either by a party or by 

the court on its own motion, the court may inquire, by affidavits or otherwise, into the facts as 
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they exist.  As stated in [Gibbs v. Buck, 307 U.S. 66, 71-72 (1939)], ‘As there is no statutory 

direction for procedure upon an issue of jurisdiction, the mode of its determination is left to the 

trial court.’”  Land v. Dollar, 330 U.S. 731, 735 n.4 (1947).  Therefore, although on a Rule 

12(b)(1) motion to dismiss for lack of subject matter jurisdiction the district court “may resolve 

factual disputes to determine the proper disposition of the motion,” the district courts “are given 

wide discretion” to deny jurisdictional discovery and to decline “to hear oral testimony on the 

motion itself.”  Thigpen v. United States, 800 F.2d 393, 396-97 (4th Cir. 1986) (citations 

omitted).  Thus, even when jurisdictional facts are disputed, discovery is not required. 

 As noted above, when a Rule 12(b)(2) motion challenges personal jurisdiction, expedited 

discovery may be appropriate.  ADV. COM. NOTES, 146 F.R.D. at 640.  By having moved to 

dismiss for lack of personal jurisdiction, the defendant has “subjected itself … to the obligation 

of furnishing on request all pertinent information for decision of its motion.”  Lekkas v. Liberian 

M/V Caledonia, 443 F.2d 10, 11 (4th Cir. 1971); accord Insurance Corp. of Ireland, Ltd. v. 

Compagnie des Bauxites de Guinee, 456 U.S. 694, 708-09 (1982) (having moved to dismiss for 

lack of personal jurisdiction, defendant “did not have the option of blocking the reasonable 

attempt of [plaintiff] to meet its burden of proof” through jurisdictional discovery).  Nonetheless, 

whether—and if so, to what extent—to allow discovery regarding personal jurisdiction is 

committed to the Court’s discretion.  E.g., McLaughlin v. McPhail, 707 F.2d 800, 806-07 (4th 

Cir. 1983) (denying jurisdictional discovery); Mylan Labs., Inc. v. Akzo, N.V., 2 F.3d 56, 64 (4th 

Cir. 1993) (affirming allowance of “limited” discovery and denial of further jurisdictional 

discovery, and affirming granting of dismissal); Crawford Harbor Assoc. v. Blake Constr. Co., 

Inc., 661 F. Supp. 880, 881 (E.D. Va. 1987) (ordering discovery “related to jurisdiction”).  If 

allowed, jurisdictional discovery should be limited and focused on the theory of personal 
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jurisdiction advocated—general, specific, agency, co-conspirator, corporate affiliation, etc.  

Mylan Labs., 2 F.3d at 63-64 (limited to corporate affiliation).  Typically, interrogatories and 

documents requests may be permitted, as well as a Rule 30(b)(6) deposition.  The defendant 

must respond to this discovery or (as in Compagnie des Bauxites) its objection to personal 

jurisdiction may be deemed waived as a Rule 37 sanction. 

 Finally, when an early Rule 56 motion for summary judgment has been filed that may 

dispose of the case on a narrow issue, the district court may stay further merits discovery 

pending its decision on motion for summary judgment.  See Cohn v. Bond, 953 F.2d 154, 159 

(4th Cir. 1991) (affirming district court’s stay of discovery pending its decision on motion for 

summary judgment because plaintiff should not be permitted to conduct a general “fishing 

expedition” for evidence while a dispositive motion is pending); Sandcrest Outpatient Services v. 

Cumberland Co. Hospital Sys., 853 F.2d 1139, 1146-47 (4th Cir. 1988) (same).  This rule can be 

very effective to prevent unnecessary discovery when an early motion for summary judgment is 

made on a narrow issue.  The counterpoint to this, of course, is the non-moving party’s motion 

for discovery under Rule 56(d) so it may respond to the motion.  So this might not result in a 

complete stay. 

4. SEQUENCING DISCOVERY AND BIFURCATION 

 It is well settled that Rule 26 “vests the trial judge with broad discretion … to dictate the 

sequence of discovery.”  Crawford-El v. Britton, 523 U.S. 574, 598 (1998).  Likewise, the Court 

has discretion to bifurcate issues for trial.  FED.R.CIV.P. 42(b).  Outside of ordinary discovery 

scheduling (sequencing document production before conducting depositions, or sequencing 

substantial completion of fact discovery before conducting expert discovery), what are the 
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considerations when a party seeks to sequence discovery of merits issues—such as liability 

before damages—and possibly bifurcation of trial, as well? 

 The merits and demerits of “phased,” “sequenced,” “limited,” or “cabined” discovery of 

discrete merits issues were aired out by the Supreme Court Justices in the Twombly and Iqbal 

cases.  In each case, the majority found that allowing even “limited” discovery was not proper 

when the plaintiff had not pleaded a plausible claim.  Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 559-60 & n.6 (2007) (scrutinizing pleadings for plausibility is more effective than judicial 

supervision of “limited” discovery); Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009) (“Rule 8 

marks a notable and generous departure from the hypertechnical, code-pleading regime of a prior 

era, but it does not unlock the doors of discovery for a plaintiff armed with nothing more than 

conclusions.”).  The dissenters, in contrast, had advocated for limited, phased, and sequenced 

judicially supervised discovery, instead of threshold dismissal under the plausibility standard.  

Twombly, 550 U.S. at 594-595 & n.13 (Stevens, J., dissenting); Iqbal, 556 U.S. at 699-700 

(Breyer, J., dissenting).  Thus, under current pleading law, discovery—whether broad or 

limited—is permitted only to find details to support a properly pleaded claim, not to permit the 

pleader to search for a claim. 

 Does this reasoning, developed in antitrust-conspiracy and qualified-immunity cases 

translate directly to other civil litigation—such as patent infringement, commercial disputes, and 

tort litigation?  What if a claim for relief is plausibly pleaded, but appears weak—may the Court 

sequence the case to focus on liability and stay damages discovery?  Yes.  See Shetterly v. 

Raymark Indus., Inc., 117 F.3d 776, 782 (4th Cir. 1997) (affirming bifurcation of liability from 

damages in asbestosis case).  In a potentially weak liability case, staying damages discovery can 

result in dramatic cost-savings for the litigants and conservation of judicial resources.  But how 
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easy is it to tell that a liability case is weak?  Does a stay of damages discovery actually promote 

inefficiency instead of efficiency? 

 In patent litigation, a motion to stay damages discovery often arises hand-in-hand with a 

Rule 42(b) motion for bifurcation of trial on liability and damages.  It is widely recognized that 

the accused infringer incurs “staggering” defense costs.  Parklane Hosiery Co. v. Shore, 439 U.S. 

322, 328 n.10 (1979).  Staying damages discovery, therefore, has some natural appeal in nearly 

every patent case.  In light of this, you might be surprised at the reasons why the Court would or 

would not order bifurcation and a stay of damages discovery in a patent case. 

 It is well settled that “In the normal course of litigation, all claims and issues in a civil 

action are presented for resolution in one trial.”  Johns Hopkins Univ. v. CellPro, 160 F.R.D. 30, 

32-33 (D. Del. 1995) (denying accused infringer’s motion to bifurcate liability and damages and 

to stay damages discovery in patent infringement action).  Thus, the starting point of the analysis 

is the preference for a single trial and single discovery period. 

 In patent litigation, “to overcome the presumption in favor of a unitary trial, a proponent 

for bifurcation must provide reasons showing bifurcation to be preferable.”  F &G Scrolling 

Mouse, L.L.C. v. IBM Corp., 190 F.R.D. 385, 388 (M.D.N.C. 1999) (denying accused infringer’s 

motion to bifurcate liability and damages and to stay damages discovery in patent infringement 

action) (emphasis added).  “[T]he mere status of being a patent case does not create a 

presumption or inference in favor of bifurcation and separate trials” on liability and damages—or 

any issue—and ordering a separate trial on damages “is not the usual course of events.”  Id. at 

387.  Other district courts have put the matter more bluntly:  “Contrary to defendant’s 

contentions, it is not now a ‘well accepted rule in patent litigation’ for courts to proceed first with 

a liability trial, and reach damages and willful infringement issues in a separate and later trial if 
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necessary.  Rather, courts have repeatedly emphasized that whether to bifurcate a trial, even a 

patent trial, is always a question committed to the sound discretion of the trial court, and the 

court is expected to exercise its discretion on a case-by-case basis.”  Laitram Corp. v. Hewlett-

Packard Co., 791 F. Supp. 113, 114-15 (E.D. La. 1992) (denying accused infringer’s motion to 

bifurcate liability and damages and to stay damages discovery in patent infringement action).  

“In patent cases, as in others, separate trials should be the exception, not the rule,” and 

bifurcation should not be ordered “unless such disposition is clearly necessary.”  Id. (citations 

omitted); accord THK America, Inc. v. Nippon Seiko K.K., 141 F.R.D. 463, 464 (N.D. Ill. 1991) 

(denying accused infringer’s motion to bifurcate liability and damages and to stay damages 

discovery in patent infringement action and holding “a judge should not routinely order separate 

trials,” because “separation of issues is not the usual course that should be followed”) (emphasis 

in original).  Accordingly, one trial is the strongly preferred rule, even in a complex case. 

 In similar situations, district courts have found that the accused infringer’s bifurcation 

arguments present a false promise of efficiency and convenience: 

This procedure [of bifurcation and staying damages discovery] can save expense 
and time, and protect sensitive information if no liability is found, but otherwise 
can increase costs and inconvenience by significantly delaying final resolution of 
the controversy, perhaps requiring two juries, and depriving the parties of damage 
information which is useful for settlement. 

F & G Scrolling Mouse, 190 F.R.D. at 390.  Generally, district courts conclude that it is “much 

more efficient to work towards one trial and one appeal.”  Johns Hopkins, 160 F.R.D. at 35.  The 

general rule, then, is that one trial and one appeal will be more efficient. 

 Staying of damages discovery, in fact, may present a false economy.  Under the Federal 

Rules, discovery is provided for the “purpose of assisting in the preparation and trial, or the 

settlement, of litigated disputes.”  Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34 (1984) 

(emphasis added).  That being so, district courts have found that staying damages discovery in 
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patent litigation may be “counter-productive to settlement.”  F & G Scrolling Mouse, 190 F.R.D. 

at 392.  As two courts have reasoned: 

Discovery on damages not only assists the parties in preparing for trial, it also 
educates each party on the other’s view of the damages, which, in turn, assists 
each party in evaluating essential elements of the matters in issue and in assessing 
the risks associated with an adverse decision in the action.  Consequently, it can 
facilitate settlement discussions. 

Id. (citing and quoting Johns Hopkins); Johns Hopkins, 160 F.R.D. at 35.  Thus, one could argue 

that staying damages discovery would be counter-productive both to the overall completion of 

discovery and any likelihood of settlement prior to trial. 

 These dynamics are not unique to patent cases.  There are strong arguments to be made 

on both sides of this issue in every type of case, and each case should be decided based on its 

own facts and circumstances. 

5. MEET-AND-CONFER 

 The local rules require that every motion contain the certification of counsel that a “good-

faith effort” was made to meet and confer with opposing counsel—in person or by phone—“to 

narrow the area of disagreement.”  E.D.VA.CIV.R. 7(E).  In addition, the discovery rules require 

a meet-and-confer to see if a dispute can be resolved without court intervention.  FED.R.CIV.P. 

37(a)(1); E.D.VA.CIV.R. 37(E).  Parties are not free to ignore that requirement, and risk denial of 

the motion or other sanctions when a good faith effort has not been made.  Snydor v. Fairfax Co., 

1:10cv934, 2011 U.S. Dist. LEXIS 30224, *4 (E.D. Va. Mar. 23, 2011); Rambus, Inc. v. Infineon 

Techs. AG, 220 F.R.D. 264, 274 (E.D. Va. 2004).  In fact, the local rules specifically warn that 

sanctions may be imposed if the movant fails to satisfy the meet-and-confer requirement.  

E.D.VA.CIV.R. 37(H).  Nonetheless, the failure to meet and confer “does not automatically result 

in denial of a motion.”  Snydor, 2011 U.S. Dist. LEXIS 30224 at *4.  Whether to deny a motion, 

to impose sanctions, to order other relief, or to excuse the failure to meet and confer is 
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committed to the Court’s discretion.  Id.  Thus, the Court takes the meet-and-confer requirement 

seriously. 

 The meet-and-confer requirement is not an end in itself, but a means to an end—it 

ensures that the dispute is narrowly framed and ripe for Court action.  When one party seeks 

specific relief that the other party adamantly refuses to concede, the purported lack of a meet-

and-confer cannot be twisted into an argument that the motion is not yet properly framed and 

ripe for Court action.  That would turn the meet-and-confer requirement on its head. 

Instead, the movant’s purported failure to satisfy the meet-and-confer requirement does 

not bar a hearing on the motion, and the district court has discretion to resolve the motion on the 

merits.  Snydor, 2011 U.S. Dist. LEXIS 30224 at *4; Rambus, 220 F.R.D. at 274; see also Long 

v. Anderson University, 204 F.R.D. 129, 133-34 (S.D. Ind. 2001) (better to decide on merits 

despite lack of meet-and-confer); Pulsecard, Inc. v. Discovery Card Services, Inc., 168 F.R.D. 

295, 302 (D. Kan. 1996) (discretion to decide merits despite non-compliance with meet-and-

confer rule).  The meet-and-confer process cannot be asserted as a “condition precedent” to a 

discovery motion—especially when it is evident that such a conference would have produced no 

fruitful result.  Reidy v. Runyon, 169 F.R.D. 486, 491-92 (E.D.N.Y. 1997) (meet-and-confer not 

“condition precedent” when compromise is unlikely); accord Land Ocean Logistics, Inc. v. Aqua 

Gulf Corp., 181 F.R.D. 229, 235-36 (W.D.N.Y. 1998) (same); Matsushita Elec. Corp. v. 212 

Copiers Corp., 1996 U.S. Dist. LEXIS 2221, *2-3 (S.D.N.Y. Feb. 29, 1996) (motion neither 

barred nor held in abeyance because meet-and-confer would have been an “act of futility”).  

Under these principles, the lack of a meaningful meet-and-confer cannot be asserted in defense 

of a motion when the non-movant’s opposition unequivocally confirms that there was not—and 

still is not—any possibility of narrowing the dispute through party-negotiations. 
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 But a party cannot simply assume that a meet-and-confer will be futile.  A “serious” 

“good faith” effort must be made by both sides.  Snydor, 2011 U.S. Dist. LEXIS 30224 at *4.  

Therefore, issuing ultimatums or stonewalling will not suffice.  Moreover, the meet-and-confer 

generally should be conducted face-to-face or by telephone.  E.D.VA.CIV.R. 7(E) & 37(E).  An 

exchange of correspondence or emails may not suffice, unless it is followed up by a 

conversation.  Snydor, 2011 U.S. Dist. LEXIS 30224 at *4.  Indeed, one of the rule revisions that 

may go into effect later this year imposes a duty of cooperation on the parties under Rule 1, 

aimed at this sort of good faith adherence to the rules. 

6. REQUESTS FOR ADMISSION 

 Rule 36 provides that “A party may serve on any other party a written request to admit, 

for purposes of the pending action only, the truth of any matters within the scope of Rule 

26(b)(1) relating to: (A) facts, the application of law to fact, or opinions about either; and (B) the 

genuineness of any described documents.”  FED.R.CIV.P. 36(a)(1).  This rule, virtually 

unchanged since its 1970 revisions, is broadly worded, but its interpretation must be guided by 

the 1970 Advisory Committee Notes.  See ADV. COM. NOTES, 48 F.R.D. 487, 530-34 (1970).  To 

some, this may seem like ancient history, but the Notes are still valuable guidance. 

 What is Proper “Matter” for RFAs?:  When originally included in the Rules, Requests 

for Admission (“RFA”) were limited to “facts.”  But that proved to be a difficult line to draw in 

practice, and did not seem desirable.  ADV. COM. NOTES, 48 F.R.D. at 532.  In 1970, the Rule 

was restated to permit RFAs concerning “facts, the application of law to fact, or opinions about 

either.”  This also was intended to cover so-called “mixed” questions of law and fact.  Id.  This 

expansion of the Rule was intended to narrow the issues for trial.  Id.  However, as the revisers 

explain, “The amended provision does not authorize requests for admissions of law unrelated to 
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the facts of the case.”  Id.  Thus, true hypothetical questions or legal propositions are not proper 

matter for an RFA. 

 One objection that cannot be asserted is that the matter “presents a genuine issue for 

trial.”  FED.R.CIV.P. 36(a)(5).  As explained by the rule revisers, such an objection is antithetical 

to the “very purpose of the request [process which] is to ascertain whether the answering party is 

prepared to admit or regards the matter as presenting a genuine issue for trial.”  ADV. COM. 

NOTES, 48 F.R.D. at 532.  Thus, the responding party must admit or deny regarding disputed 

issues. 

 A few other objections have been rejected as mere “folklore” and should not be asserted; 

including (i) the matter “is within plaintiff’s own knowledge,” (ii) the request “invades the province 

of the jury,” and (iii) the request “addresses a subject for expert testimony.”  House v. Giant of Md., 

LLC, 232 F.R.D. 257, 262 (E.D. Va. 2005) (Kelley, J.).  If it is not already clear, the rule takes a 

broad and practical view regarding the “matter” that may be the subject of a request. 

 For example, proper matter for an admission may include such things asking “defendants 

to admit that [plaintiff’s] medical bills were a) authentic, b) reasonable, and c) causally connected to 

the accident.”  House, 232 F.R.D. at 258.  Such mixed questions of law and fact, or the application 

of law to fact, are entirely within the scope of the rule. 

 But objections are proper to assert work product protection or a privilege.  United States 

v. One Tract of Real Property, etc., 95 F.3d 422, 427-28 (6th Cir. 1996).  Furthermore, 

objections for lack of relevance may be properly asserted.  Id. at 427.  Likewise, if a request is 

vague or ambiguous, an objection may be proper.  Erie Ins. Property & Cas. Co. v. Johnson, 272 

F.R.D. 177, 185 (S.D. W.Va. 2010).  Finally, as explained below, objections to compound 

requests and burdensomely voluminous requests also may be asserted. 
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 Set Forth Separately:  The Rule requires that “Each matter must be separately stated.”  

FED.R.CIV.P. 36(a)(1).  Thus, compound, conjunctive, or disjunction requests should not be 

propounded.  United States ex rel. Englund v. Los Angeles Co., 235 F.R.D. 675, 684 (E.D. Cal. 

2006).  Likewise, a request should not incorporate facts or matters by reference; instead, requests 

should be simple, direct, and concise so they may be admitted or denied with little explanation or 

qualification.  United Coal v. Powell Constr., 839 F.2d 958, 967-68 (3rd Cir. 1988); Sommerfield 

v. City of Chicago, 251 F.R.D. 353, 354 (N.D. Ill. 2008).  Given the responding party’s 

obligation either to make an absolute admission or denial, or to make a qualified denial and to 

explain or qualify his answers, compound or prolix requests could be unduly burdensome. 

 By the same token, RFAs should not be a game of “20-Questions,” in which mincing 

factual distinctions are teased out.  (For example, in a car accident case:  “Admit You were going 

at least twenty MPH above the speed limit;” “Admit You were going at least fifteen MPH above 

the speed limit;” “Admit You were going at least ten MPH above the speed limit;” and so on).  

Rule 36 is not a means of fishing for facts, but to narrow the factual issues and facilitate proof. 

 RFAs Regarding Documents:  The Rule permits the use of RFAs to seek admission 

about “the genuineness of any described documents.”  FED.R.CIV.P. 36(a)(1)(B).  Each document 

must be attached to the RFAs “unless it is, or has been, otherwise furnished or made available for 

inspection and copying.”  FED.R.CIV.P. 36(a)(2).  But users of the Rule often ask for more than 

“genuineness” (meaning “authentic”), such as an admission of “admissibility” or that the 

document is a “business record.”  Can the responding party object that those requests go beyond 

“genuineness” and need not be answered?  Some judges have ruled that such an objection is 

mere legal “folklore.”  House, 232 F.R.D. at 262.  The responding party cannot decline to admit 

or deny a request regarding a document by objecting that “the document speaks for itself,” or 
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deflect a request to admit the genuineness of documents with answers such as “my client is not the 

custodian of this record.”  Id.  Particularly with respect to documents, Rule 36 is meant to cut to 

the chase. 

 When Can RFAs Be Served?:  The Rules provide that, once the discovery period has 

begun, discovery tools may be used at any time thereafter and “in any sequence.”  FED.R.CIV.P. 

26(d)(2)(A).  Therefore, RFAs may be served immediately.  Whether early service of RFAs is 

“too soon” depends on several factors, which the Court may consider: 

Requests for admission involving the application of law to fact may create 
disputes between the parties which are best resolved in the presence of the judge 
after much or all of the other discovery has been completed.  Power is therefore 
expressly conferred upon the court to defer decision until a pretrial conference is 
held or until a designated time prior to trial.  On the other hand, the court should 
not automatically defer decision; in many instances, the importance of the 
admission lies in enabling the requesting party to avoid the burdensome 
accumulation of proof prior to the pretrial conference. 
 

ADV. COM. NOTES, 48 F.R.D. at 532.  Thus, ordinary RFAs seeking admissions of “fact” may be 

proper early in the case, while ones seeking “the application of law to fact, or opinions [about the 

facts]” may be properly deferred.  Similar reasoning applies to so-called “contention 

interrogatories,” which often are deferred until later in the case. 

 Likewise, the Court may enter a protective order that the proposed discovery not be 

allowed or be allowed at a different time.  FED.R.CIV.P. 26(c)(1)(A) & (B).  Thus, a protective 

order may be used to defer requests for admission. 

 How Many RFAs are “Too Many”:  Rule 36 does not limit the number of requests, but the 

Rules provide that the number of RFAs may be limited by local rule or order.  FED.R.CIV.P. 

26(b)(2)(A).  Parties also may set limits the number and timing of RFAs in their Joint Discovery 

Plan.  See FED.R.CIV.P. 16(c)(2)(C).  In the absence of an agreed upon or court-ordered 

limitation, the determination of how many are “too many” is left to the Court’s discretion. 
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 Specifically, when proposed requests for admission are “so voluminous and so framed 

that the answering party finds the task of identifying what is in dispute and what is not unduly 

burdensome,” the responding party “may obtain a protective order under Rule 26(c).”  ADV. 

COM. NOTES, 48 F.R.D. at 532-33.  Requests for admission can be an asymmetrical procedure.  

Even the simplest request may require that the responding party reasonably investigate the factual 

matter asserted, and then make either a binding admission that the matter is true or a denial that 

“fairly respond[s] to the substance of the matter;” moreover, if the matter is not wholly admitted or 

denied, the responding party must specify any qualification in its response.  FED.R.CIV.P. 36(a)(4).  

That process alone may be unduly burdensome when the number of requests exceeds is excessive. 

 Courts routinely will enter a protective order when the requesting party serves over a 

thousand RFAs.  E.g., Wigler v. Electronic Data Sys. Corp., 108 F.R.D. 204 (D. Md. 1985) (1,664 

RFAs); Gannon v. United States, No. 03-6626, 2006 U.S. Dist. LEXIS 74308; 2006 WL 2927639 

(E.D. Pa. Oct. 6, 2006) (1,407 RFAs).  Even in a complex antitrust case, for example, over a 

thousand RFAs may be abusive.  Misco, Inc. v. United States Steel Corp., 784 F.2d 198, 206 (6th Cir. 

1986) (“Misco’s filing of 2,028 ‘requests for admissions’ was both an abuse of the discovery process 

and an improper attempt to circumvent the local district court rule which limited the number of 

interrogatories to thirty.  Accordingly, the district court clearly acted properly in limiting Misco’s 

discovery in this regard.”).  As a matter of general principles, therefore, the sheer number of requests 

may be problematic—even if the RFAs are directed to proper matter. 

 The Responding Party’s Duty:  The Rule itself sets forth the responding party’s duty: 

If a matter is not admitted, the answer must specifically deny it or state in detail 
why the answering party cannot truthfully admit or deny it.  A denial must fairly 
respond to the substance of the matter; and when good faith requires that a party 
qualify an answer or deny only a part of a matter, the answer must specify the part 
admitted and qualify or deny the rest.  The answering party may assert lack of 
knowledge or information as a reason for failing to admit or deny only if the party 
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states that it has made reasonable inquiry and that the information it knows or can 
readily obtain is insufficient to enable it to admit or deny. 

FED.R.CIV.P. 36(a)(4).  The revisers emphasized the responding party’ duty in the 1970 

Advisory Committee Notes: 

The rule as revised adopts the majority view, as in keeping with a basic principle 
of the discovery rules that a reasonable burden may be imposed on the parties 
when its discharge will facilitate preparation for trial and ease the trial process.  It 
has been argued against this view that one side should not have the burden of 
“proving” the other side’s case.  The revised rule requires only that the answering 
party make reasonable inquiry and secure such knowledge and information as are 
readily obtainable by him.  In most instances, the investigation will be necessary 
either to his own case or to preparation for rebuttal. 

48 F.R.D. at 533.  These duties require more than “minimally acceptable conduct,” and the 

responding party is cautioned not to engage in “evasion or word play.”  House, 232 F.R.D. at 259 

(citation omitted).  And, if the responding party has claimed a lack of knowledge, he has a duty 

to supplement, which may include a duty to complete his “reasonable inquiry.”  Id. at 259-60.  

Keep track of the RFAs you or your opponent must supplement. 

 Withdrawing or Amending Admissions:  The Rule provides that the Court “may permit 

withdrawal or amendment if it would promote the presentation of the merits of the action and if 

the court is not persuaded that it would prejudice the requesting party in maintaining or 

defending the action on the merits.”  FED.R.CIV.P. 36(b).  The revisers explain: “This provision 

emphasizes the importance of having the action resolved on the merits, while at the same time 

assuring each party that justified reliance on an admission in preparation for trial will not operate 

to his prejudice.”  48 F.R.D. at 534.  Leave to amend or withdraw must be obtained by motion. 

 Late Responses:  In the EDVA “30 days” usually means 30 days.  By rule, a “matter is 

admitted unless, within 30 days after being served, the party to whom the request is directed 

serves on the requesting party a written answer or objection addressed to the matter and signed 

by the party or its attorney.”  FED.R.CIV.P. 36(a)(3) (emphasis added).  But late responses are not 
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always deemed an admission; the Court has discretion to allow a late response in light of the 

facts and circumstances of the case.  Nguyen v. CNA Corp., 44 F.3d 234, 242-43 (4th Cir. 1995).  

This discretion would weigh the interplay between how late the responses are served, the reason 

for the delay, and the potential prejudice to the other side of not deeming the matters admitted. 

 Sufficiency and Sanctions:  Once a response has been served, that may be the end of it—

or not.  For example, a response may be insufficient if it fails to “specifically” admit or deny a 

fact, or if the responding party claims lack of knowledge without explaining its inability “in 

detail.”  ADV. COM. NOTES, 48 F.R.D. at 534.  Similarly, a response might not “fairly respond to 

the substance of the matter” as required by Rule 36(a)(4).  Under Rule 36(a)(6), the district court 

may be called upon to “scrutinize” a response for sufficiency and may take appropriate action. 

 Providing an “insufficient” response to a request for admission, or failing to admit matter 

which is later proven true, both carry penalties – but they are different.  First, under Rule 36, the 

district court, on motion, “may” order that the fact for which an insufficient response is made be 

deemed “admitted.”  FED.R.CIV.P. 36(a)(6).  Second, under Rule 37, the failure to admit carries 

monetary penalties:  the responding party may be ordered to pay “the reasonable expenses, 

including attorney’s fees, incurred [by the requesting party] in making that proof.”  FED.R.CIV.P. 

37(c)(2).  These monetary sanctions are not self-executing, but are initiated by the requesting 

party’s motion. 

7. ROLLING PRODUCTIONS—REDUX 

 Upon receiving one another’s requests for the production of documents, the parties often 

determine that one or both sides would need to make a “rolling production” of responsive 

documents and electronically stored information (“ESI”).  Essentially, the responding party will 

have to identify the reasonably likely custodians and other sources of relevant information, and 
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then, based on the other side’s requests, undertake to devise and implement search techniques to 

comb through their voluminous ESI for responsive documents.  See JAY E. GRENIG, FEDERAL 

CIVIL DISCOVERY AND DISCLOSURE: E-DISCOVERY AND RECORDS MANAGEMENT, §§ 6:14 – 6:15, 

6:26 (West 2014) (cited as “GRENIG ON E-DISCOVERY”).  Thereafter, each responding party must 

“process” their ESI in an agreed upon, searchable format for production.  Id. §§ 6:16 – 6:18.  

There may also be additional processing steps, such as testing for responsiveness, de-duplication, 

and conversion of ESI or other materials from one format to another.  Id. §§ 6:20 – 6:21.  

Finally, there must be review for privileges or other discovery protections before production. 

 Under contemporary “e-discovery” practice, it has become customary for the responding 

party to provide electronic copies to the requesting party in an agreed upon format pursuant to an 

ESI stipulation or discovery plan provision (e.g., TIFF with “load files”).  GRENIG ON E-

DISCOVERY §§ 6:39 – 6:40.  The timing of the actual production, however, depends on the nature 

and extent of the documents requested—particularly when the production includes voluminous 

ESI which may be difficult to search for, collect, sort, screen for privileges, and process for 

production in the agreed upon format.  Where, as here, numerous requests for voluminous 

document productions have been served, the responding party usually proposes that a “rolling” 

(or “ongoing”) production be made.  Id. § 6:40.  “A rolling production is a negotiated sequence 

for producing data in stages rather than all at once.  It should be negotiated in circumstances 

where a party has a lot of information that has to be reviewed and produced in a short 

timeframe.”  Id.  A rolling production, therefore, may be a necessary evil. 

 Nonetheless, it cannot be disputed that the requesting party is entitled to “prompt” 

discovery:   

A party to an action has the right to have the benefits of discovery procedure 
promptly, not only in order that he may have ample time to prepare his case 
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before scheduled trial, but also in order to bring to light facts which may entitle 
him to summary judgment or induce settlement prior to trial. 

United States ex rel. Weston & Brooker Co. v. Continental Grain Cas. Co., 303 F.2d 91, 92 (4th 

Cir. 1962).  Thus, one must prevent a rolling production from becoming a slow-roll. 

 When a rolling production is used, the requesting party should negotiate a “substantial 

completion” date.  That date is not the commencement date for the first installment, nor the date 

on which the entire production would be made; rather, it is the date for the completion of the 

final installment of the production.  There is a good faith requirement that productions be made 

in stages as soon as a batch of documents is ready.  In addition, the parties should to cooperate to 

identify certain documents and information for priority production in the rolling process. 

 Whether made in a rolling production, or all at once, or in paper form, all would agree 

that a document production should not be a “document dump.”  But what does that mean? 

 A “document dump” has nothing to do with timing.  Think about it:  If the responding 

party provided all the documents to you on the thirtieth day instead of in a rolling production that 

is not a “document dump”—it is timely compliance.  Similarly, if the responding party agrees to 

make a rolling production, but then delays all production to the end, that is not a “document 

dump,” either—it is untimely compliance.  Instead, a “document dump” refers to the manner in 

which the production is made.  There are two principal considerations: 

 First, under Rule 34, the requesting party “must describe with reasonable particularity 

each item or category of items to be inspected [or produced],” and, if seeking ESI, the requesting 

party “may specify the form or forms” for production.  FED.R.CIV.P. 34(b)(1)(A) & (C).  The 

responding party may object to the ESI production form and “must” identify the form it will use 

instead; similarly, if no form is specified by the requesting party, the responding party “must” 

identify the form it will use.  FED.R.CIV.P. 34(b)(2)(D).  But that is not all. 



 27

 Second, Rule 34 also states these overarching requirements for production of 

“documents” or ESI: 

Unless otherwise stipulated or ordered by the court, these procedures apply to 
producing documents or electronically stored information: 

 (i) A party must produce documents as they are kept in the usual course of 
business or must organize and label them to correspond to the categories in the 
request; 

 (ii) If a request does not specify a form for producing electronically stored 
information, a party must produce it in a form or forms in which it is ordinarily 
maintained or in a reasonably usable form or forms;  … 

FED.R.CIV.P. 34(b)(2)(E)(i) & (ii) (emphasis added).  The responding party may be making a 

“document dump” if it fails to abide by this subdivision of the rule. 

 But note that each subdivision governs different species of materials.  A little history may 

make this distinction clear.  Between 1970 and 2006, the meaning of the word “document” in 

Rule 34 kept getting stretched as information technology experienced explosive growth.  Finally, 

in 2006, Rule 34 was amended in an effort to keep pace with the digital age. 

 After the 2006 amendments, the term “documents” may still encompass ESI for general 

purposes; however, throughout Rule 34 as revised in 2006, there are distinctions made between 

“documents or electronically stored information.”  E.g., FED.R.CIV.P. 34(a)(1)(A) (emphasis 

added).  Such a distinction appears in Rule 34(b)(2)(E). 

 Subdivision (i) governs “documents”—paper or fixed image materials—and requires 

either that they be produced “as they are kept in the usual course of business” or that they are 

“organize[d] and label[ed] … to correspond to the categories in the request.”  In other words, the 

responding party must search its own production and organize it by request, or produce it as 

“kept in the usual course of business,” but indicate in its Rule 34(b)(2)(B) response to which 

request it responds.  For example, if the requesting party has requested “12.  All documents that 

refer, relate to, or constitute communications between Plaintiff and Defendants,” the responding 
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party has two basic options.  First, it may produce paper print outs of all responsive emails and 

correspondence in one folder marked “Request no. 12.”  Second, in its Rule 34(b)(2)(B), the 

responding party may state, “See employee emails and correspondence,” and produce a number 

of folders filled with each employee’s responsive emails or correspondence.  If, by contrast, the 

responding party has simply produced and undifferentiated mass of paper in numerous Bankers 

Boxes, he has made “document dump.” 

 Subdivision (ii) governs ESI.  If the requesting party has not specified a form, or if the 

responding party has objected and specified a different form, then the production of ESI must be 

produced “in a form or forms in which it is ordinarily maintained” or “in a reasonably usable 

form or forms.”  Either way, if the ESI is in a searchable and sortable format, with accompanying 

metadata, it need not otherwise be organized by category of request or be indexed.  See, e.g., 

Lutzeier v. Citigroup, Inc., No. 4:14-cv-00183-RLW, 2015 U.S. Dist. LEXIS 11727, *23-24 (E.D. 

Mo. Feb. 2, 2015).  Essentially, for ESI, compliance with Rule 34(b)(2)(E)(ii) trumps the need to 

comply with Subdivision (i), and no index correlating ESI to specific requests is required. 

8. PROPOSED NEW ESI PRESERVATION RULES 

 Rule 37(e), once a simple “safe harbor” for ESI preservation, may become a mine-strewn 

and turbulent sea under the proposed changes. 

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions 
 

* * * 
 

(e) Failure to Provide Preserve Electronically Stored Information. Absent 
exceptional circumstances, a court may not impose sanctions under these rules on 
a party for failing to provide electronically stored information lost as a result of 
the routine, good-faith operation of an electronic information system.  If 
electronically stored information that should have been preserved in the 
anticipation or conduct of litigation is lost because a party failed to take 
reasonable steps to preserve it, and it cannot be restored or replaced through 
additional discovery, the court: 
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(1) upon finding prejudice  to another party from loss of the information, 
may order measures no greater than necessary to cure the prejudice; or 

(2) only upon finding that the party acted with the intent to deprive 
another party of the information’s use in the litigation may: 

(A) presume that the lost information was unfavorable to the party; 

(B) instruct the jury that it may or must presume the information 
was unfavorable to the party; or 

(C) dismiss the action or enter a default judgment. 

 The Rule’s revisers also included a very lengthy set of notes to explain the new 

provisions.  In a nutshell, though, this is the message:  “This limited rule [former Rule 37(e)] has 

not adequately addressed the serious problems resulting from the continued exponential growth 

in the volume of such information. … [And the revised rule] authorizes and specifies measures a 

court may employ if information that should have been preserved is lost, and specifies the 

findings necessary to justify these measures.”  If ESI that should have been preserved has been 

lost, expect a thorough examination under the new provisions of this Rule. 

9. PROPORTIONALITY 

The 1970 amendments to the discovery rules ushered in the modern era of party-initiated 

and self-directed discovery practice.  Yet, as the revised rules opened up the avenues of 

discovery, they also opened up the floodgates, and soon parties were taking “too much” 

discovery. 

As discovery in that era took that unexpected turn, the Supreme Court urged district 

courts to exercise their “ample powers” to curb “undue and uncontrolled discovery.”  Herbert v. 

Lando, 441 U.S. 153, 176-77 (1979).  Limits on discovery “should be firmly applied, and the 

district courts should not neglect their power to restrict discovery where ‘justice requires 

[protection for] a party or person from annoyance, embarrassment, oppression, or undue burden 

or expense ... .’”  Id. at 177 (citing FED.R.CIV.P. 26(c)).  “With this authority at hand, judges 
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should not hesitate to exercise appropriate control over the discovery process.”  Id.  Exercise of 

such control over discovery continues to be an urgent priority. 

Under the current Rules (in effect since 1983), the Court may place limits on discovery 

when the discovery is burdensome and unnecessarily inconvenient, or “the burden or expense of 

the proposed discovery outweighs its likely benefit, taking into account ... the importance of the 

proposed discovery in resolving the issues.”  FED.R.CIV.P. 26(b)(1)(C)(i) & (iii).  Those 

additional limitations were written into Rule 26(b) in 1983 specifically “to deal with the problem 

of over-discovery.” ADV. COM. NOTES, 97 F.R.D. 165, 217 (1983).  “The objective is to guard 

against redundant or disproportionate discovery by giving the court authority to reduce the 

amount of discovery that may be directed to matters that are otherwise proper subjects of 

inquiry.”  Id. at 218.  In 1983, the Rules Committee urged that the district court “must apply 

standards in an even-handed manner that will prevent use of discovery as a war of attrition or as 

a device to coerce a party, whether financially weak or affluent.”  Id.  When discovery 

procedures are over-used, the Court may—indeed, must—intercede: 

The purpose of discovery is to provide a mechanism for making relevant 
information available to the litigants. ...  Thus the spirit of the rules is violated 
when advocates attempt to use discovery tools as tactical weapons rather than to 
expose the facts and illuminate the issues by overuse of discovery ... .  All of this 
results in excessively costly and time-consuming activities that are 
disproportionate to the nature of the case, the amount involved, or the issues or 
values at stake. 

ADV. COM. NOTES, 97 F.R.D. at 216-17.  That emphasis on control and proportionality has 

reemerged as the basis for rule amendments. 

Under the proposed 2015 Rule amendments, Rule 26 will be revised to import the 

proportionality requirement into Rule 26(b)(1), which describes the boundaries of what is 

“relevant” for discovery purposes: 
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(1) Scope in General. Unless otherwise limited by court order, the scope of 
discovery is as follows:  Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s claim or defense and 
proportional to the needs of the case, considering the importance of the issues 
at stake in the action, the amount in controversy, the parties’ relative access to 
relevant information, the parties’ resources, the importance of the discovery in 
resolving the issues, and whether the burden or expense of the proposed 
discovery outweighs its likely benefit.  Information within this scope of 
discovery need not be admissible in evidence to be discoverable. — including the 
existence, description, nature, custody, condition, and location of any documents 
or other tangible things and the identity and location of persons who know of any 
discoverable matter.  For good cause, the court may order discovery of any matter 
relevant to the subject matter involved in the action. Relevant information need 
not be admissible at the trial if the discovery appears reasonably calculated to lead 
to the discovery of admissible evidence.  All discovery is subject to the limitations 
imposed by Rule 26(b)(2)(C). 

 In a rare display of practical wisdom, the revisers added this caution in their notes: “Nor 

is the change intended to permit the opposing party to refuse discovery simply by making a 

boilerplate objection that it is not proportional.” 

10. OTHER PROPOSED NEW RULES 

 Several other revisions to the Federal Civil Rules are pending.  Here are some ones of 

interest in the EDVA (proposed new text in bold italics): 

RULE 1. SCOPE AND PURPOSE 

These rules govern the procedure in all civil actions and proceedings in the United 
States district courts, except as stated in Rule 81.  They should be construed, and 
administered, and employed by the court and the parties to secure the just, 
speedy, and inexpensive determination of every action and proceeding. 

Committee Note 

Rule 1 is amended to emphasize that just as the court should construe and 
administer these rules to secure the just, speedy, and inexpensive determination of 
every action, so the parties share the responsibility to employ the rules in the same 
way.  Most lawyers and parties cooperate to achieve these ends.  But discussions 
of ways to improve the administration of civil justice regularly include pleas to 
discourage over-use, misuse, and abuse of procedural tools that increase cost and 
result in delay. Effective advocacy is consistent with — and indeed depends upon 
— cooperative and proportional use of procedure. 

This amendment does not create a new or independent source of sanctions.  
Neither does it abridge the scope of any other of these rules. 
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RULE 16. PRETRIAL CONFERENCES; SCHEDULING; MANAGEMENT 

 16(b)(3)(iv):  “[The Rule 16(b) order may] include any … agreements 
reached under Federal Rule of Evidence 502.” 

Committee Note 

* * * 

The order also may include agreements incorporated in a court order under 
Evidence Rule 502 controlling the effects of disclosure of information covered by 
attorney client privilege or work-product protection, a topic also added to the 
provisions of a discovery plan under Rule 26(f)(3)(D). 

 

 16(b)(3)(v):  “[The Rule 16(b) order may] direct that before moving for 
an 37 order relating to discovery, the movant must request a conference 
with the court.” 

Committee Note 

* * * 

Finally, the order may direct that before filing a motion for an order relating to 
discovery the movant must request a conference with the court.  Many judges who 
hold such conferences find them an efficient way to resolve most discovery 
disputes without the delay and burdens attending a formal motion, but the 
decision whether to require such conferences is left to the discretion of the judge 
in each case. 

* * * 

 Other proposed rule changes include early service of Rule 34 requests.  The discovery 

moratorium in effect prior to the Rule 26(f) planning conference notwithstanding, a party may 

“deliver” an early set of document requests, which will be deemed “served” when the conference 

is held.  The revisers explained, “This relaxation of the discovery moratorium is designed to 

facilitate focused discussion during the Rule 26(f) conference.  Discussion at the conference may 

produce changes in the requests.  The opportunity for advance scrutiny of requests delivered 

before the Rule 26(f) conference should not affect a decision whether to allow additional time to 

respond.”  In the EDVA, we start discovery early anyway, and experience has shown that early 

service of discovery requests makes the Rule 26(f) and Rule 16(b) conferences more productive. 
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and thanks of man and woman.  Tyranny, like hell, is not easily 
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goods; and it would be strange indeed if so celestial an article as 

FREEDOM should not be highly rated.  Britain, with an army to 

enforce her tyranny, has declared that she has a right (not only to 

TAX) but “to BIND us in ALL CASES WHATSOEVER” and if 

being bound in that manner, is not slavery, then is there not such a 

thing as slavery upon earth.  Even the expression is impious; for 

so unlimited a power can belong only to God. 
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