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KEY CASES FROM OCTOBER 2017 TERM 

CARPENTER V. UNITED STATES, 16-402 (JUNE 22, 2018) 

BREAKDOWN:  5-4, MAJORITY AUTHORED BY C.J. ROBERTS  

SUMMARY:  Each time a phone connects to a cell site, it generates a time-
stamped record known as cell-site location information (CSLI). Wireless 
carriers collect and store this information for their own business 
purposes. Here, after the FBI identified the cell phone numbers of 
several robbery suspects, prosecutors were granted court orders to 
obtain the suspects’ cell phone records under the Stored 
Communications Act. Wireless carriers produced CSLI for petitioner 
Timothy Carpenter’s phone, and the Government was able to obtain 
12,898 location points cataloging Carpenter’s movements over 127 
days—an average of 101 data points per day. Carpenter moved to 
suppress the data, arguing that the Government’s seizure of the records 
without obtaining a warrant supported by probable cause violated the 
Fourth Amendment. The District Court denied the motion, and 
prosecutors used the records at trial to show that Carpenter’s phone 
was near four of the robbery locations at the time those robberies 
occurred. Carpenter was convicted. The Sixth Circuit affirmed, holding 
that Carpenter lacked a reasonable expectation of privacy in the 
location information collected by the FBI because he had shared that 
information with his wireless carriers. 
HOLDING: The government’s acquisition of Timothy Carpenter’s cell-site 
records from his wireless carriers was a Fourth Amendment search; the 
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government did not obtain a warrant supported by probable cause 
before acquiring those records. 
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ABBOTT V. PEREZ, NO. 17-586 (JUNE 25, 2018) 

 
BREAKDOWN:  5-4, MAJORITY AUTHORED BY ALITO 

SUMMARY:  In 2011, the Texas Legislature adopted a new congressional 
districting plan and new districting maps for the two houses of the 
State Legislature to account for population growth revealed in the 2010 
census. To do so, Texas had to comply with a complicated legal regime. 
The Equal Protection Clause of the Fourteenth Amendment forbids 
“racial gerrymandering,” that is, intentionally assigning citizens to a 
district on the basis of race without sufficient justification. Shaw v. 
Reno, 509 U. S. 630, 641. But other legal requirements tend to require 
that state legislatures consider race in drawing districts. Like all 
States, Texas is subject to §2 of the Voting Rights Act of 1965 (VRA), 
which is violated when a state districting plan provides “less 
opportunity” for racial minorities “to elect representatives of their 
choice,” League of United Latin American Citizens v. Perry, 548 U. S. 
399, 425. And at the time, Texas was also subject to §5, which barred it 
from making any districting changes unless it could prove that they did 
not result in retrogression with respect to the ability of racial minorities 
to elect the candidates of their choice, Alabama Legislative Black 
Caucus v. Alabama, 575 U. S. ___, ___. In an effort to harmonize these 
conflicting demands, the Court has assumed that compliance with the 
VRA is a compelling State interest for Fourteenth Amendment 
purposes, see, e.g., Bethune-Hill v. Virginia State Bd. of Elections, 580 
U. S. ___, ___; and a State’s consideration of race in making a districting 
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decision is narrowly tailored if the State has “good reasons” for 
believing that its decision is necessary in order to comply with the VRA, 
Cooper v. Harris, 581 U. S. ___, ___. The Texas Legislature’s 2011 plans 
were immediately tied up in litigation and never used. The case was 
assigned to a three-judge court (Texas court). Texas also submitted the 
plans for preclearance to the District Court for the District of Columbia 
(D. C. court). The Texas court drew up interim plans for the State’s 
rapidly approaching primaries, giving no deference to the Legislature’s 
plans. Texas challenged the court-ordered plans in this Court, which 
reversed and remanded with instructions for the Texas court to start 
with the Texas Legislature’s 2011 plans but to make adjustments as 
required by the Constitution and the VRA. The Texas court then 
adopted new interim plans. After the D. C. court denied preclearance of 
the 2011 plans, Texas used the Texas court’s interim plans for the 2012 
elections. In 2013, the Legislature repealed the 2011 plans and enacted 
the Texas court’s plans (with minor modifications). After Shelby County 
v. Holder, 570 U. S. 529, was decided, Texas, no longer covered by §5, 
obtained a vacatur of the D. C. court’s preclearance order. But the 
Texas court did not dismiss the case against the 2011 plans as moot. 
Instead, it allowed the plaintiffs to amend their complaint to challenge 
the 2013 plans and held that their challenges to the 2011 plans were 
live. Texas conducted its 2014 and 2016 elections under the 2013 plans. 
In 2017, the Texas court found defects in several of the districts in the 
2011 federal congressional and State House plans (the State Senate 
plan is not at issue here). Subsequently, it also invalidated multiple 
Congressional (CD) and House (HD) Districts in the 2013 plans, holding 
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that the Legislature failed to cure the “taint” of discriminatory intent 
allegedly harbored by the 2011 Legislature. And the court relied on that 
finding to invalidate several challenged 2013 districts. The court also 
held that three districts—CD27, HD32, and HD34—were invalid under 
§2 of the VRA because they had the effect of depriving Latinos of the 
equal opportunity to elect their candidates of choice. And it found that 
HD90 was a racial gerrymander based on changes made by the 2013 
Legislature. It gave the state attorney general three days to tell the 
court whether the Legislature would remedy the violations; and if the 
Legislature did not intend to adopt new plans, the court would hold 
remedial hearings. 
HOLDING: The district court disregarded the presumption of legislative 
good faith and improperly reversed the burden of proof when it required 
the state to show a lack of discriminatory intent in adopting new 
districting plans; one of the challenged state house districts is an 
impermissible racial gerrymander. 
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GILL V. WHITFORD, NO. 16-1161 (DECIDED JUNE 18, 2018) 

 

BREAKDOWN:  9-0, AUTHORED BY C.J. ROBERTS  

SUMMARY:  Members of the Wisconsin Legislature are elected from 
single-member legislative districts. Under the Wisconsin Constitution, 
the legislature must redraw the boundaries of those districts following 
each census. After the 2010 census, the legislature passed a new 
districting plan known as Act 43. Twelve Democratic voters, the 
plaintiffs in this case, alleged that Act 43 harms the Democratic Party’s 
ability to convert Democratic votes into Democratic seats in the 
legislature. They asserted that Act 43 does this by “cracking” certain 
Democratic voters among different districts in which those voters fail to 
achieve electoral majorities and “packing” other Democratic voters in a 
few districts in which Democratic candidates win by large margins. The 
plaintiffs argued that the degree to which packing and cracking has 
favored one political party over another can be measured by an 
“efficiency gap” that compares each party’s respective “wasted” votes— 
i.e., votes cast for a losing candidate or for a winning candidate in 
excess of what that candidate needs to win—across all legislative 
districts. The plaintiffs claimed that the statewide enforcement of Act 
43 generated an excess of wasted Democratic votes, thereby violating 
the plaintiffs’ First Amendment right of association and their 
Fourteenth Amendment right to equal protection. The defendants, 
several members of the state election commission, moved to dismiss the 
plaintiffs’ claims. They argued that the plaintiffs lacked standing to 
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challenge the constitutionality of Act 43 as a whole because, as 
individual voters, their legally protected interests extend only to the 
makeup of the legislative district in which they vote. The three-judge 
District Court denied the defendants’ motion and, following a trial, 
concluded that Act 43 was an unconstitutional partisan gerrymander. 
Regarding standing, the court held that the plaintiffs had suffered a 
particularized injury to their equal protection rights. 
HOLDING: Plaintiffs -- Wisconsin Democratic voters who rested their 
claim of unconstitutional partisan gerrymandering on statewide injury -
- have failed to demonstrate Article III standing. 
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MASTERPIECE CAKESHOP LTD. V. COLORADO CIVIL RIGHTS 
COMMISSION, NO. 16-111 (DECIDED JUNE 4, 2018) 

 

BREAKDOWN:  7-2, MAJORITY AUTHORED BY KENNEDY  

SUMMARY:  Masterpiece Cakeshop, Ltd., is a Colorado bakery owned and 
operated by Jack Phillips, an expert baker and devout Christian. In 
2012 he told a same-sex couple that he would not create a cake for their 
wedding celebration because of his religious opposition to same-sex 
marriages—marriages that Colorado did not then recognize—but that 
he would sell them other baked goods, e.g., birthday cakes. The couple 
filed a charge with the Colorado Civil Rights Commission (Commission) 
pursuant to the Colorado Anti-Discrimination Act (CADA), which 
prohibits, as relevant here, discrimination based on sexual orientation 
in a “place of business engaged in any sales to the public and any place 
offering services . . . to the public.” Under CADA’s administrative 
review system, the Colorado Civil Rights Division first found probable 
cause for a violation and referred the case to the Commission. The 
Commission then referred the case for a formal hearing before a state 
Administrative Law Judge (ALJ), who ruled in the couple’s favor. In so 
doing, the ALJ rejected Phillips’ First Amendment claims: that 
requiring him to create a cake for a same-sex wedding would violate his 
right to free speech by compelling him to exercise his artistic talents to 
express a message with which he disagreed and would violate his right 
to the free exercise of religion. Both the Commission and the Colorado 
Court of Appeals affirmed. 
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HOLDING: The Colorado Civil Rights Commission’s actions in assessing 
a cakeshop owner’s reasons for declining to make a cake for a same-sex 
couple’s wedding celebration violated the free exercise clause. 
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SOUTH DAKOTA V. WAYFAIR, NO. 17-494 (JUNE 21, 2018) 

 

BREAKDOWN:  5-4, MAJORITY AUTHORED BY KENNEDY 

SUMMARY:  South Dakota, like many States, taxes the retail sales of 
goods and services in the State. Sellers are required to collect and remit 
the tax to the State, but if they do not then in-state consumers are 
responsible for paying a use tax at the same rate. Under National 
Bellas Hess, Inc. v. Department of Revenue of Ill., 386 U. S. 753, and 
Quill Corp. v. North Dakota, 504 U. S. 298, South Dakota may not 
require a business that has no physical presence in the State to collect 
its sales tax. Consumer compliance rates are notoriously low, however, 
and it is estimated that Bellas Hess and Quill cause South Dakota to 
lose between $48 and $58 million annually. Concerned about the 
erosion of its sales tax base and corresponding loss of critical funding 
for state and local services, the South Dakota Legislature enacted a law 
requiring out-of-state sellers to collect and remit sales tax “as if the 
seller had a physical presence in the State.” The Act covers only sellers 
that, on an annual basis, deliver more than $100,000 of goods or 
services into the State or engage in 200 or more separate transactions 
for the delivery of goods or services into the State. Respondents, top 
online retailers with no employees or real estate in South Dakota, each 
meet the Act’s minimum sales or transactions requirement, but do not 
collect the State’s sales tax. South Dakota filed suit in state court, 
seeking a declaration that the Act’s requirements are valid and 
applicable to respondents and an injunction requiring respondents to 
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register for licenses to collect and remit the sales tax. Respondents 
sought summary judgment, arguing that the Act is unconstitutional. 
The trial court granted their motion. The State Supreme Court affirmed 
on the ground that Quill is controlling precedent. 
HOLDING: Quill Corp. v. North Dakota and National Bellas Hess Inc. v. 
Department of Revenue of Illinois -- which held that a state cannot 
require an out-of-state seller with no physical presence in the state to 
collect and remit sales taxes on goods the seller ships to consumers in 
the state -- are overruled. 
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TRUMP V. HAWAII, NO. 17-965 (JUNE 26, 2018) 

 

BREAKDOWN:  5-4, MAJORITY AUTHORED BY C.J. ROBERTS  

SUMMARY:  In September 2017, the President issued Proclamation 
No. 9645, seeking to improve vetting procedures for foreign nationals 
traveling to the United States by identifying ongoing deficiencies in the 
information needed to assess whether nationals of particular countries 
present a security threat. The Proclamation placed entry restrictions on 
the nationals of eight foreign states whose systems for managing and 
sharing information about their nationals the President deemed 
inadequate. Foreign states were selected for inclusion based on a review 
undertaken pursuant to one of the President’s earlier Executive Orders. 
As part of that review, the Department of Homeland Security (DHS), in 
consultation with the State Department and intelligence agencies, 
developed an information and risk assessment “baseline.” DHS then 
collected and evaluated data for all foreign governments, identifying 
those having deficient information-sharing practices and presenting 
national security concerns, as well as other countries “at risk” of failing 
to meet the baseline. After a 50-day period during which the State 
Department made diplomatic efforts to encourage foreign governments 
to improve their practices, the Acting Secretary of Homeland Security 
concluded that eight countries—Chad, Iran, Iraq, Libya, North Korea, 
Syria, Venezuela, and Yemen—remained deficient. She recommended 
entry restrictions for certain nationals from all of those countries but 
Iraq, which had a close cooperative relationship with the U. S. She also 
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recommended including Somalia, which met the information-sharing 
component of the baseline standards but had other special risk factors, 
such as a significant terrorist presence. After consulting with multiple 
Cabinet members, the President adopted the recommendations and 
issued the Proclamation. 
HOLDING: The president has lawfully exercised the broad discretion 
granted to him under 8 U. S. C. §1182(f) to suspend the entry of aliens 
into the United States; respondents have not demonstrated a likelihood 
of success on the merits of their claim that Presidential Proclamation 
No. 9645 violates the establishment clause. 
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MARINELLO V. UNITED STATES, NO. 16-1144  
(MARCH 21, 2018) 

 
BREAKDOWN:  7-2, MAJORITY AUTHORED BY BREYER  

SUMMARY:  Between 2004 and 2009, the Internal Revenue Service (IRS) 
intermittently investigated petitioner Marinello’s tax activities. In 
2012, the Government indicted Marinello for violating, among other 
criminal tax statutes, a provision in 26 U. S. C. §7212(a) known as the 
Omnibus Clause, which forbids “corruptly or by force or threats of force 
. . . obstruct[ing] or imped[ing], or endeavor[ing] to obstruct or impede, 
the due administration of [the Internal Revenue Code].” The judge 
instructed the jury that, to convict Marinello of an Omnibus Clause 
violation, it must find that he “corruptly” engaged in at least one of 
eight specified activities, but the jury was not told that it needed to find 
that Marinello knew he was under investigation and intended corruptly 
to interfere with that investigation. Marinello was convicted. The 
Second Circuit affirmed, rejecting his claim that an Omnibus Clause 
violation requires the Government to show the defendant tried to 
interfere with a pending IRS proceeding, such as a particular 
investigation. 
HOLDING: To convict a defendant under 26 U. S. C. §7212(a) -- which 
forbids “corruptly or by force or threats of force . . . obstruct[ing] or 
imped[ing], or endeavor[ing] to obstruct or impede, the due 
administration of [the Internal Revenue Code]” -- the federal 
government must prove the defendant was aware of a pending tax-



16 
Error! Unknown document property name. 

related proceeding, such as a particular investigation or audit, or could 
reasonably foresee that such a proceeding would commence.  
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Janus v. American Federation of State, County and 
Municipal Employees, No. 16-1466 (June 27, 2018) 

 
BREAKDOWN:  5-4, MAJORITY AUTHORED BY ALITO 

SUMMARY:  Illinois law permits public employees to unionize. If a 
majority of the employees in a bargaining unit vote to be represented by 
a union, that union is designated as the exclusive representative of all 
the employees, even those who do not join. Only the union may engage 
in collective bargaining; individual employees may not be represented 
by another agent or negotiate directly with their employer. 
Nonmembers are required to pay what is generally called an “agency 
fee,” i.e., a percentage of the full union dues. Under Abood v. Detroit Bd. 
of Ed., 431 U. S. 209, 235–236, this fee may cover union expenditures 
attributable to those activities “germane” to the union’s collective 
bargaining activities (chargeable expenditures), but may not cover the 
union’s political and ideological projects (nonchargeable expenditures). 
The union sets the agency fee annually and then sends nonmembers a 
notice explaining the basis for the fee and the breakdown of 
expenditures. Here it was 78.06% of full union dues. Petitioner Mark 
Janus is a state employee whose unit is represented by a public-sector 
union (Union), one of the respondents. He refused to join the Union 
because he opposes many of its positions, including those taken in 
collective bargaining. Illinois’ Governor, similarly opposed to many of 
these positions, filed suit challenging the constitutionality of the state 
law authorizing agency fees. The state attorney general, another 
respondent, intervened to defend the law, while Janus moved to 
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intervene on the Governor’s side. The District Court dismissed the 
Governor’s challenge for lack of standing, but it simultaneously allowed 
Janus to file his own complaint challenging the constitutionality of 
agency fees. The District Court granted respondents’ motion to dismiss 
on the ground that the claim was foreclosed by Abood. The Seventh 
Circuit affirmed. 
HOLDING: The state of Illinois’ extraction of agency fees from 
nonconsenting public-sector employees violates the First 
Amendment; Abood v. Detroit Bd. of Ed., which concluded otherwise, is 
overruled. 
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The Patent Cases 
 
Oil States Energy Services, LLC v. Greene’s Energy Group, 

LLC, No. 16-712 (Decided 04.24.2018) 
 

BREAKDOWN:  7-2, MAJORITY AUTHORED BY THOMAS  

SUMMARY:  Inter partes review authorizes the United States Patent and 
Trademark Office (PTO) to reconsider and cancel an already-issued 
patent claim in limited circumstances. See 35 U. S. C. §§311–319. Any 
person who is not the owner of the patent may petition for review. 
§311(a). If review is instituted, the process entitles the petitioner and 
the patent owner to conduct certain discovery, §316(a)(5); to file 
affidavits, declarations, and written memoranda, §316(a)(8); and to 
receive an oral hearing before the Patent Trial and Appeal Board, 
§316(a)(10). A final decision by the Board is subject to Federal Circuit 
review. §§318, 319. Petitioner Oil States Energy Services, LLC, 
obtained a patent relating to technology for protecting wellhead 
equipment used in hydraulic fracturing. It sued respondent Greene’s 
Energy Group, LLC, in Federal District Court for infringement. 
Greene’s Energy challenged the patent’s validity in the District Court 
and also petitioned the PTO for inter partes review. Both proceedings 
progressed in parallel. The District Court issued a claim-construction 
order favoring Oil States, while the Board issued a decision concluding 
that Oil States’ claims were unpatentable. Oil States appealed to the 
Federal Circuit. In addition to its patentability arguments, it 
challenged the constitutionality of inter partes review, arguing that 
actions to revoke a patent must be tried in an Article III court before a 
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jury. While the case was pending, the Federal Circuit issued a decision 
in a separate case, rejecting the same constitutional arguments raised 
by Oil States. The court then summarily affirmed the Board’s decision 
in this case. 
HOLDING: Inter partes review -- which authorizes the United States 
Patent and Trademark Office to reconsider and cancel an already-
issued patent claim, under 35 U. S. C. §§311–319 -- does not violate 
Article III or the Seventh Amendment of the Constitution. 
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SAS Institute Inc. v. Iancu,  
No. 16-969 (Decided 04.24.2018) 

 
BREAKDOWN:  5-4, MAJORITY AUTHORED BY GORSUCH 

SUMMARY:  Inter partes review allows private parties to challenge 
previously issued patent claims in an adversarial process before the 
Patent Office. At the outset, a party must file a petition to institute 
review, 35 U. S. C. §311(a), that identifies the challenged claims and the 
grounds for challenge with particularity, §312(a)(3). The patent owner, 
in turn, may file a response. §313. If the Director of the Patent Office 
determines “there is a reasonable likelihood that the petitioner would 
prevail with respect to at least 1 of the claims challenged in the 
petition,” §314(a), he decides “whether to institute . . . review . . . 
pursuant to [the] petition,” §314(b). “If . . . review is instituted and not 
dismissed,” at the end of the litigation the Patent Trial and Appeal 
Board “shall issue a final written decision with respect to the 
patentability of any patent claim challenged by the petitioner.” §318(a). 
Petitioner SAS sought review of respondent ComplementSoft’s software 
patent, alleging that all 16 of the patent’s claims were unpatentable. 
Relying on a Patent Office regulation recognizing a power of “partial 
institution,” 37 CFR §42.108(a), the Director instituted review on some 
of the claims and denied review on the rest. The Board’s final decision 
addressed only the claims on which the Director had instituted review. 
On appeal, the Federal Circuit rejected SAS’s argument that §318(a) 
required the Board to decide the patentability of every claim challenged 
in the petition. 
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HOLDING: When the United States Patent and Trademark Office 
institutes an inter partes review to reconsider an already-issued patent 
claim, under 35 U. S. C. §§311–319, it must decide the patentability of 
all of the claims the petitioner has challenged. 
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WesternGeco LLC v. ION Geophysical Corp.,  
No. 16-1011 (Decided 06.22.2018) 

 
BREAKDOWN:  7-2, MAJORITY AUTHORED BY THOMAS 

SUMMARY:  Petitioner WesternGeco LLC owns patents for a system used 
to survey the ocean floor. Respondent ION Geophysical Corp. began 
selling a competing system that was built from components 
manufactured in the United States, shipped to companies abroad, and 
assembled there into a system indistinguishable from WesternGeco’s. 
WesternGeco sued for patent infringement under 35 U. S. C. §§271(f)(1) 
and (f)(2). The jury found ION liable and awarded WesternGeco 
damages in royalties and lost profits under §284. ION moved to set 
aside the verdict, arguing that WesternGeco could not recover damages 
for lost profits because §271(f) does not apply extraterritorially. The 
District Court denied the motion, but the Federal Circuit reversed. ION 
was liable for infringement under §271(f)(2), the court reasoned, but 
§271(f) does not allow patent owners to recover for lost foreign profits 
On remand from this Court in light of Halo Electronics, Inc. v. Pulse 
Electronics, Inc., 579 U. S. ____, the Federal Circuit reinstated the 
portion of its decision regarding §271(f)’s extraterritoriality. 
HOLDING: The focus of the Patent Act’s general damages provision, 35 
U. S. C. §284, in a case involving infringement under Section 271(f)(2) is 
on the act of exporting components from the United States; therefore, 
WesternGeco’s award for lost profits was a permissible domestic 
application of Section 284, not an impermissible extraterritorial one. 


