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I. SUMMARY OF SIGNIFICANT FOURTH CIRCUIT CASES  
THAT MAY OR MAY NOT INDICATE A CHANGE IN THE CIRCUIT: 

 
A. RECENT CASE LAW:1  

 
1. STROTHERS V. CITY OF LAUREL, 895 F.3d 317 (JULY 6, 2018)  

 
The Fourth Circuit held that in regards to the employee’s Title VII retaliation claim, a 
reasonable jury could find that (1) the employee engaged in protected activity under Title 
VII when she complained about what she reasonably believed to be a hostile environment, 
and (2) that her engagement in a protected activity caused the employer to fire her. 
Additionally, the Circuit court found that Strothers had successfully established a prima 
facie case of retaliation.   
 
As a new employee with the City of Laurel, Maryland, Ms. Strothers’s (an African 
American female) was placed on a six-month probationary period. She alleged that during 
her short tenure with the city, she experienced “daily harassment” at the hands of her white 
supervisor, Carreen Koubek concerning routine disputes between the two women about 
Strothers’ arrival time: Strothers believed that she was required to be at work by 9:00 a.m., 
whereas Koubek maintained that Strothers needed to clock in by 8:55 a.m. so as to be at 
her desk and ready to work before 9:00 a.m. 

 
In November 2013, Strothers requested documents from her Human Resources file and 
learned that Koubek had sent the Director of Communications, Pete Piringer, a 
memorandum containing a day-by-day summary of purported issues Koubek had with 
Strothers’s work. According to those journal entries, Strothers was told to be at work by 
8:55 a.m. but repeatedly arrived later than that, though often (but not always) before 9:00 
a.m.  Strothers alleges that the memorandum was placed in her file “without [her] 
knowledge.” On December 13, 2013, Strothers sent Piringer an unsolicited five-page 
memorandum responding to the Koubek Memorandum wherein she stated, “had I not 
submitted this request [to Human Resources], I would not have known of such 
documentation.” On January 6, 2014, Strothers received an evaluation from Koubek rating 
her “unsatisfactory” in every category, and overall noting that she required excessive 
guidance and follow-up. The evaluation said that she was consistently late to work despite 
the fact that Strothers had notified the Director of Communications prior to taking the 
position that she would need to be able to see her children off in the morning which meant 
she would not be able to clock in at work until 9:05 a.m.  

 
Strothers sent a memorandum to Piringer disputing her evaluation and noting that her 
position “was ill-defined” and that she had tried to understand and define her position. On 
February 26, 2014, Strothers sent another memorandum to Piringer regarding an incident 
involving Koubek on a “casual Friday” when Koubek confronted Strothers and told her 
that her pants were not appropriate for casual Friday because they appeared to be leggings.  
According to Strothers, Koubek grabbed and tugged Strothers’s pants without asking 
permission to do so. Though Strothers maintained that she had worn the same pants on past 

                                                      
1Cases listed in reverse chronological order  
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casual Fridays without incident, she offered to change her pants. Koubek then required that 
Strothers deduct the amount of time it took for her to go home and change from her 
personal leave time. Koubek also reported the dress code incident to other City officials. 
The head of Human Resources for the City noted that he had never received a dress code 
complaint about anyone else. Strothers said that she was “shocked and humiliated” by the 
experience, and that since she had started working for the City, she “did not feel welcome 
by Carreen [Koubek].”  Plaintiff said that she was treated like a receptionist and not an 
administrative assistant, even though there was building receptionist who was responsible 
for answering the phones and greeting guests. Strothers complained, stating that the 
“[environment] was very uncomfortable and hostile.” She underscored the fact that she 
was given an “unsatisfactory” three-month evaluation without ever being told she would 
have one, in an ill-defined office structure and position.  Strothers also made it known that 
she was not told before accepting the job that Carreen Koubek would be her supervisor. 
Koubek’s own notes also revealed that she tracked and faulted Strothers's every absence 
from her desk, including bathroom breaks. Strothers said that her supervisor would say 
things like, “Didn't I tell you to tell me when you leave your desk?” Similarly, Koubek also 
tracked and timed Strothers’s lunch breaks and other appointments. Inexplicably, Koubek 
also faulted Strothers for lack of teamwork because Strothers did not ask Koubek if she 
would like to have a massage appointment when Strothers made an appointment for 
Director Piringer. Taking offense, Koubek wrote, “nothing was said to me [about whether] 
I wanted to be included.” Koubek continued by saying “[it] seem[ed] petty, but sp[oke] 
volumes to lack of teamwork” that was being shown by Plaintiff.  Crucially, there was 
never any indication that the appointment was intended to be part of a group or work-
related event. Id.  

 
During Strothers's employment with the City, she was the only black employee who 
Koubek supervised. Koubek supervised Koubek had supervised another black employee, 
Joan Anderson, in 2015, and she admitted that Strothers and Anderson, her only two black 
subordinates, were the only two employees that she had ever disciplined or reported to her 
superiors. Joan Anderson shared with Strothers her belief that Koubek did not like black 
people and recommended that Strothers speak with Council Member Smalls about the 
harassment. Oliver Willford, a former part-time employee who is also black, similarly told 
Strothers that Koubek treated him and his wife, who volunteered for the City, “like scum,” 
and that they had previously complained to the City. The record does not show that any 
investigative steps were taken. Strothers sent Piringer an email expressing her intent to file 
a formal grievance against Koubek and requested the relevant forms. The City fired 
Strothers the next day.  
 
Koubek’s accusations regarding Strothers violating the dress code, her tracking Strothers’s 
every movement in the office (including requiring Strothers to obtain permission to use the 
restroom), considering Strothers late on days when she arrived before the office’s 9:00 a.m. 
opening, and faulting Strothers for not booking a massage appointment for her, were the 
grounds for the negative evaluation Koubek placed in Plaintiff’s personnel file, knowing 
full well that she was a probationary employee. It is hard to imagine a reasonable worker 
who would not find Koubek's constant surveillance, badgering, and criticism 
unwelcome. See E.E.O.C. v. Navy Fed. Credit Union, 424 F.3d 397, 407 (4th Cir. 2005) 
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Director Piringer, who wielded ultimate hiring and firing authority, was one of Strothers's 
supervisors, and determined that Strothers could start at 9:05 a.m. Koubek, on her own 
initiative, opposed that arrangement and succeeded in changing Strothers's start time to 
8:55 a.m. Koubek also determined the scope of Strothers’s job duties, deciding that part of 
Strothers's job was to remain at her desk at all times in order to serve as a receptionist—
even though the building already had one. Koubek had control over Strothers’s employee 
benefits and made Plaintiff use her leave time to change her clothes when Koubek told her 
that she was dressed inappropriately.  Finally, Koubek also had the authority to evaluate 
Plaintiff’s performance, and she did so, giving Ms. Strothers a negative evaluation.  

 
As to the retaliation claim, Strothers submitted her informal memo on February 26 and sent 
an email on March 6, asking for grievance forms because she intended to file a formal 
grievance on March 7.  The City of Laurel fired Strothers the very next day—March 7. 
Because the lapse of one or even nine days is well within what the Court had found to be a 
causally significant window of time, the court concluded that Strothers was retaliated 
against.  

 
2. HERNANDEZ V.  FAIRFAX CTY, 719 FED. APPX. 184 (JANUARY 30, 2018) 
 
The Fourth Circuit found that Plaintiff’s hostile work environment claim had merit as there 
was irrefutable evidence that: (1) a coworker physically invaded the firefighter's personal 
space; (2) made sexually suggestive comments about Plaintiff; and, (3) spread gossip about 
an alleged relationship that impacted Plaintiff’s ability to do her job.  Similarly, the Fourth 
Circuit ruled that the harasser’s conduct was imputable to the County, as County personnel 
failed to review the coworker's binder documenting the Plaintiff’s activities after they 
became aware that he was monitoring her activities.  
 
For more than 10 years, Magaly Hernandez worked as a firefighter with the Fairfax County 
Fire and Rescue Department. In October 2013, she began working at Fire Station 42 where 
Jon Bruley was the station captain. Bruley, in turn, reported to Cheri Zosh, who served as a 
Battalion Chief. Within the first few months of Hernandez’s work at Fire Station 42, 
Bruley engaged in inappropriate conduct toward her, including blocking her path in the 
hallway, placing his chin on her shoulder, and positioning his body up against hers.  
Hernandez made repeated requests that Bruley stop because she did not “like people that 
close to [her.]” Bruley also made several statements to Hernandez indicating his desire to 
see her in a bathing suit, and once asked her whether she would “be able to handle that big 
hose,” a comment that Hernandez construed as being sexual in nature. Hernandez first 
reported this conduct to Zosh in April 2014, and Zosh confronted Bruley directly. After 
speaking with Zosh, Bruley ceased making inappropriate comments to Hernandez or 
physically invading her personal space. However, Bruley began monitoring and tracking 
Hernandez’s activities and movements at work, and did so for many months. Hernandez 
eventually made a formal complaint with the County’s equal rights office. After Hernandez 
transferred to a different fire station, she was involved in a verbal confrontation with a 
male firefighter during a basketball game at the station (wherein the male firefighter 
aggressively and repeatedly threw a basketball at an unsteady backboard, disregarding 
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Hernandez’s requests to stop).  The County conducted an investigation into this incident, 
and later issued Hernandez a written reprimand for workplace violence and unbecoming 
conduct. In June 2016, Hernandez filed an amended complaint in the district court under 
Title VII alleging a hostile work environment based on sexual harassment and 
discrimination, and a separate claim of retaliation.  
 
Bruley’s conduct supported a jury determination that, when viewed objectively, Hernandez 
was subjected to a hostile work environment based on her sex. In less than one year, 
Bruley physically invaded Hernandez’s personal space on numerous occasions and 
informed various colleagues that he suspected that Hernandez and Zosh were engaged in 
an inappropriate sexual relationship. Hernandez repeatedly asked him to stop, but the 
conduct continued. Additionally, Hernandez was aware before she transferred to another 
station that Bruley started tracking what she was doing at the station – whom she was 
talking to, how she was doing certain things, and whom she was hugging.  After 
Hernandez transferred to a different fire station, other employees informed her that Bruley 
continued to monitor her and knew when she was working. The record additionally 
showed that Bruley compiled multiple binders with information he had collected about 
Hernandez. 
 
The Court held that a reasonable jury could conclude that Bruley’s actions, when viewed 
objectively, created a hostile and abusive work environment. 
 
When Hernandez first reported Bruley's harassing conduct in April 2014, Zosh 
immediately addressed the concerns with Bruley. After this meeting, Bruley's physically 
intimidating behavior and inappropriate comments toward Hernandez ceased. The court 
found that a jury could determine that the County’s later responses to Bruley’s continued 
inappropriate conduct were inadequate because during the County’s investigation into 
Hernandez’s equal rights complaint against Bruley, the County became aware that Bruley 
had been monitoring Hernandez's activities. The County failed to review Bruley's binders 
of notes regarding Hernandez's activities and Bruley interpreted his supervisors' comments 
warning him about his behavior as permission to continue the documentation of Hernandez 
as needed to support his own complaint of discrimination. The County did not specifically 
direct Bruley to “cease any tracking” of Hernandez until March 3, 2015 when Bruley was 
given a written reprimand and threatened with termination.  
 
Under Title VII, it is unlawful to discriminate against an employee because she has 
opposed any unlawful employment practice or because she has made a charge or has 
participated in an investigation. 42 U.S.C. § 2000e-3(a). A prima facie case of retaliation 
requires proof that: (1) the Plaintiff engaged in protected activity; (2) she suffered an 
adverse employment action; and, (3) there was a causal connection between the protected 
activity and the adverse action. Foster v. Univ. of Md.-E. Shore, 787 F.3d 243, 251-53 (4th 
Cir. 2015) (explaining that Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 133 S. Ct. 
2517 (2013), did not heighten the causation standard for a prima facie case involving 
indirect evidence of retaliation, and that the "but for" standard applies only to rebut a 
Defendant's showing of pretext). 
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The district court correctly concluded that Hernandez engaged in protected activity under 
Title VII when (1) she made her initial report to Zosh regarding Bruley’s conduct, and (2) 
she filed her official complaint with the County in August 2014. 
 
Furthermore, the basketball incident and ensuing investigation took place about four 
months after Hernandez had filed a formal complaint with the County's equal rights office. 
Although this length of time might not be sufficient on its own to establish a causal 
connection, the court concluded that based on the relative severity of the reprimand, its 
timing, and the other evidence in the record leading up to Hernandez's protected activity, a 
casual connection did actually exist and a reasonable jury could determine that the County 
retaliated against Hernandez.  

 
 

3. MARTIN V.  MCAP CHRISTIANSBURG, LLC, 143 F. SUPP. 3D 422                                                                                   
(OCTOBER 28, 2015)  

Martin v. MCAP Christiansburg LLC is a recent case that examines the issues around 
employees who engage consensual relationships with co-workers.  

The court held that genuine issues of material fact existed in regards to liability; however, 
on the issue of damages, the District Court concluded that Commonwealth’s motion for 
partial summary judgment should be granted because the Plaintiff did not claim that she 
was constructively terminated as a result of the alleged hostile work environment or that 
she was terminated in retaliation for bringing a charge of discrimination. Alternatively, 
Plaintiff claimed that she was terminated because she brought a workmen’s compensation 
claim, which was a separate issue pending in another court. Thus, Defendant’s motion for 
partial summary judgment as to damages was granted.  
 
Plaintiff (Rosezonda) Martin brought the action against Defendants MCAP Christiansburg, 
LLC and Commonwealth Assisted Living, LLC (collectively “Commonwealth”), the 
parent corporation of the assisted living facility where she worked.  
 
Martin alleged that she had been subjected to sexual harassment and a hostile work 
environment due to the harassment from the obsessive, amorous attention from her co-
worker, C.J. Long. The Defendant claimed that Plaintiff had been involved in a consensual 
relationship with her co-worker and the attention that he was giving her was not unwanted. 
Sexual harassment that creates a hostile or abusive atmosphere in the workplace may give 
rise to a claim of sex discrimination under Title VII. Meritor Savings Bank v. Vinson, 477 
U.S. 57, 66 (1986). To prove a hostile work environment claim under Title VII, the 
Plaintiff must show (1) that the conduct in question was unwelcome; (2) that the 
harassment was based on gender; (3) that the harassment was sufficiently pervasive or 
severe to alter the conditions of employment and create an abusive working environment; 
and (4) that some basis exists for imputing liability to the employer. EEOC v. Central 
Wholesalers, Inc., 573 F.3d 167, 175 (4th Cir. 2009).  

Defense argued that Plaintiff would not be able to prove any of the elements of the claim 
because she willingly engaged with Mr. Long. The two had an “on-again, off-again” 
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relationship. There was evidence that suggested that the attention Mr. Long’s attention was 
not entirely unwelcome by the Plaintiff. Plaintiff visited Mr. Long’s home on several 
occasions after hours, and she frequently accepted gifts from him including cards, flowers, 
and cups of coffee. They went to lunch together and communicated through phone calls 
and text messages.  None of Mr. Longs calls were found to be obscene, humiliating, or 
offensive. Defense counsel argued that Mr. Long’s conduct and contact with the Plaintiff 
was not based on her gender. It was based on both his desire to be in, and his frustration 
around, a relationship with Plaintiff. Further, defense counsel argues that the harassment 
was neither severe nor pervasive because the workplace must be “permeated with 
discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive to 
alter the conditions of the victim’s employment and create an abusive working 
environment.’” Boyer-Liberto v. Fontainebleau Corp., 786 F.3d 264, 276-77 (4th Cir. 
2015)(quoting Harris v. Forklift Sys. Inc., 510 U.S. 17, 21 (1993).  

To determine whether the conduct was severe or pervasive, courts consider the “‘frequency 
of the discriminatory conduct; its severity; whether it is physically threatening or 
humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an 
employee’s work performance.’” Faragher v. City of Boca Raton, 524 U.S. 775, 787-88 
(1998) (quoting Harris, 510 U.S. at 23). The standard(s) of severity and pervasiveness 
have both objective and subjective factors and Plaintiff must show that both she and a 
reasonable person could perceive that the environment was abusive and hostile. The 
determination must be made by looking at all of the circumstances. Plaintiffs must be 
careful because “incidents that would objectively give rise to bruised or wounded feelings 
[are] not [enough]…to satisfy the severe or pervasive standard.” EEOC v. Sunbelt Rentals, 
Inc., 521 F.3d 306, 315 (4th Cir. 2008). Moreover, rude treatment by coworkers or callous 
behavior by one’s superiors is not actionable under Title VII. Id. at 315-16. Nonetheless, 
Defendants should be advised that even “an ‘isolated incident’ of harassment can ‘amount 
to discriminatory changes in the terms and conditions of employment,’ if that incident is 
‘extremely serious.’” Boyer-Liberto, 786 F.3d at 277.  

Commonwealth can only be held liable if it knew that Long was creating a hostile 
environment and did nothing - i.e., it was “negligent in controlling working conditions.” 
Vance v. Ball State Univ., 133 S. Ct. 2434, 2439 (2013). Commonwealth argued that 
Martin never complained to management about Long’s physical contact or behavior, and 
the record was insufficiently clear to allow the court to reach that conclusion. The only 
specific instance of a complaint to management by Martin took place on August 13, 2012, 
when Martin complained to Warren, the executive director of a Commonwealth facility 
that Long had left her repeated messages to call him. Some of those messages also 
indicated that he was thinking of the Plaintiff and loved her; was concerned about her; or 
apologizing to her. Martin played a recording of the voice messages for Warren. Martin 
testified that after the executive director listened to the messages, he told Long to leave 
Martin alone and changed their work schedules to limit interactions between them.   

While Martin did not provide details of any other specific instances of a complaint about 
Long to Commonwealth management, she testified that she had complained about Long’s 
sexual harassment, but that Commonwealth’s administrators did not stay at the company 
long enough to do anything to help. Because the facts were murky as to Martin’s prior 
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complaints, the court could not determine at the time whether Commonwealth was 
negligent in its response, which is why the Defendant’s motion for partial summary 
judgment was ultimately denied.  

 
4.  BOYER-LIBERTO V. FONTAINEBLEAU CORP., 786 F.3D 264 (MAY 7, 2015)  
 
The Fourth Circuit decided that the employee’s claims alleging hostile work environment 
and retaliation, under both Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. §§ 2000e-
2(a)(1) and 2000e-3(a) and 42 U.S.C.S. § 1981 were valid because an isolated incident of 
harassment, if extremely serious (such as the alleged use of a racial slur by the employee’s 
manager directed at the employee) could create a hostile work environment. Furthermore, 
an employee was protected from retaliation when she reported an isolated incident of 
harassment that was physically threatening or humiliating, even if a hostile work 
environment was not engendered by that incident alone. 
 
On a September night in 2010, Ms. Boyer-Liberto (an African American woman) was 
waitressing at the Clarion Resort Fontainebleau Hotel in Ocean City, Maryland (the 
“Clarion”). One of her customers ordered a "Hula Hula," a drink that is time-consuming to 
prepare. When the bartender in the adjacent main bar refused to fill the order, explaining to 
Boyer-Liberto that other nightclub patrons would see the Hula Hula and want to order it, 
Boyer-Liberto went beyond the main bar to the pub bar, where she found a bartender 
willing to make the drink. In order to avoid confrontation with the bartender at the main 
bar, she chose a new path back to the nightclub that took her through the restaurant kitchen 
and to her customer’s table. She then went to a server station, which was located in the 
nightclub several feet from the kitchen doors, to print a guest check. 

At that point, Trudi Clubb, a white Food and Beverage Manager at the Clarion confronted 
Plaintiff. Unbeknownst to Boyer-Liberto, Clubb had been yelling at Boyer-Liberto as she 
passed through the kitchen carrying the drink and Boyer-Liberto soon learned that Clubb 
was livid because she believed that Boyer-Liberto had heard her, but had chosen to ignore 
her. Clubb came through the kitchen doors, loudly screaming, and she came so close to 
Boyer-Liberto that Boyer-Liberto could feel Clubb’s breath on her face. Clubb’s shouting 
persisted, even as Boyer-Liberto left the server station to tend to nightclub customers. 
Clubb threatened Boyer-Liberto in words that included, “I’m going to get you” and “I’m 
going to make you sorry.” Clubb concluded her threat by calling Boyer-Liberto a “porch 
monkey.” Boyer-Liberto went to the Clarion's management office to report Clubb's 
conduct to Food and Beverage Director Richard Heubeck. Boyer-Liberto had just begun 
talking to Heubeck when Clubb came into the office and confronted Boyer-Liberto again, 
saying, “I need to speak to you, little girl.” Clubb subsequently threatened her again by 
saying, “I'm gonna get you.”  Clubb’s voice was loud and angry and Clubb capped the 
threat by looking directly at Boyer-Liberto and calling her a “porch monkey.” Id. at 266-
68. 

On September 16, 2010, Boyer-Liberto arranged to speak with Human Resources Director 
Nancy Berghauer.  During that conversation, she complained that Clubb had racially 
harassed her.  Berghauer prepared a typewritten summary of their discussion including the 
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allegation that Clubb called Plaintiff a “porch monkey.” Human Resources issued Clubb a 
written notice to be cautious because the language Clubb used should not have been 
perceived as racist or derogatory. 

Boyer-Liberto's racial harassment complaint of September 17, 2010, prompted a review of 
her performance, after which she was given a negative evaluation and then was abruptly 
fired by the hotel owner at the beginning of her scheduled shift on September 21, 2010. 
Because Boyer-Liberto did not know that Clubb held a manager title and had been 
previously told that Clubb did not have the power to do voids or make decisions, Boyer-
Liberto did not know that Clubb was a manager or supervisor.  Nevertheless, Clubb 
conveyed to Boyer-Liberto — and Boyer-Liberto got the message — that Clubb was in a 
position to have Boyer-Liberto terminated. Before she had finished her second week of 
work at the Clarion, Boyer-Liberto said she “felt extremely singled out” by Clubb and she 
knew her position was being threatened by her. Boyer-Liberto was later informed during a 
meeting with the management that Clubb was indeed her “boss.”  

Defendants filed a motion for summary judgment contesting Boyer-Liberto’s hostile work 
environment claims, contending that there had been no showing that Clubb's conduct was 
severe or pervasive enough to alter Boyer-Liberto's conditions of employment and produce 
an abusive work environment. See Okoli v. City of Balt., 648 F. 3d 216, 220 (4th Cir. 2011). 
With respect to the retaliation claims, the Defendants argued that Boyer-Liberto could not 
establish that she undertook a protected activity by making her racial harassment complaint 
to the Clarion. See EEOC v. Navy Fed. Credit Union, 424 F.3d 397, 405-06 (4th Cir. 
2005)   

 
In order to establish a prima facie case of retaliation, a plaintiff must prove three elements: 
(1) that she engaged in a protected activity; (2) that her employer took an adverse 
employment action against her; and (3) that there was a causal link between the two 
events.  
 
Title VII renders it unlawful for an employer to discriminate against any individual with 
respect to [her] compensation, terms, conditions, or privileges of employment, because of 
such individual’s race, color, religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a) (1). 
An employer contravenes § 2000e-2(a)(1) by requiring an African-American employee to 
work in a racially hostile environment. See Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 
65-67 (1986). A hostile environment exists when the workplace is permeated with 
discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive to 
alter the conditions of the victim’s employment and create an abusive working 
environment.” To prevail on a Title VII claim that a workplace is racially hostile, “a 
plaintiff must show that there is (1) unwelcome conduct; (2) that is based on the plaintiff's 
race; (3) which is sufficiently severe or pervasive to alter the plaintiff's conditions of 
employment and to create an abusive work environment; and (4) which is imputable to the 
employer.” Okoli v. City of Balt., 648 F.3d 216, 220 (4th Cir. 2011).   
 

https://advance.lexis.com/document/?pdmfid=1000516&crid=4224ae48-882e-4e0d-ab11-ba9ec20a75a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pddocid=urn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pdcontentcomponentid=6388&pdshepid=urn%3AcontentItem%3A5FY6-NRW1-J9X6-H460-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=50962ac4-c410-4d06-a34c-741602abe671
https://advance.lexis.com/document/?pdmfid=1000516&crid=4224ae48-882e-4e0d-ab11-ba9ec20a75a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pddocid=urn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pdcontentcomponentid=6388&pdshepid=urn%3AcontentItem%3A5FY6-NRW1-J9X6-H460-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=50962ac4-c410-4d06-a34c-741602abe671
https://advance.lexis.com/document/?pdmfid=1000516&crid=4224ae48-882e-4e0d-ab11-ba9ec20a75a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pddocid=urn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pdcontentcomponentid=6388&pdshepid=urn%3AcontentItem%3A5FY6-NRW1-J9X6-H460-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=50962ac4-c410-4d06-a34c-741602abe671
https://advance.lexis.com/document/?pdmfid=1000516&crid=4224ae48-882e-4e0d-ab11-ba9ec20a75a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pddocid=urn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pdcontentcomponentid=6388&pdshepid=urn%3AcontentItem%3A5FY6-NRW1-J9X6-H460-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=50962ac4-c410-4d06-a34c-741602abe671
https://advance.lexis.com/document/?pdmfid=1000516&crid=4224ae48-882e-4e0d-ab11-ba9ec20a75a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pddocid=urn%3AcontentItem%3A5FXT-PG41-F04K-M0G1-00000-00&pdcontentcomponentid=6388&pdshepid=urn%3AcontentItem%3A5FY6-NRW1-J9X6-H460-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=50962ac4-c410-4d06-a34c-741602abe671
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In gauging the severity of Clubb's conduct, the Court found Clubb to have been Boyer-
Liberto's supervisor.  The Court also discussed the fact that the use of Clubb’s chosen slur 
— “porch monkey” — was just as insidious as her calling Plaintiff a “nigger.”  See Spriggs 
v. Diamond Auto Glass, 242 F.3d 179, 185 (4th Cir. 2001). Being that the latter epithet is 
pure anathema to African-Americans, similar to describing an African-American as a 
“monkey” and thereby suggesting that a human being’s physical appearance is essentially a 
caricature of a jungle beast, goes far beyond the merely unflattering; it is degrading and 
humiliating in the most extreme sense. Green v. Franklin Nat'l Bank of Minneapolis, 459 
F.3d 903, 911 (8th Cir. 2006) (recognizing the use of primate rhetoric to intimidate 
African-Americans and the use of the term “monkey” and other similar words including 
the variation porch monkey, has been part of actionable racial harassment claims 
nationwide (referenced various cases)).  
 
The Court found that a reasonable jury could find that Clubb using the epithet of “porch 
monkey”— whether viewed as a single incident or as two separate instances of harassment 
— were severe enough to trigger and sustain a hostile work environment. 
 
 
   
5. PRYOR V. UNITED AIRLINES, INC., 14 F. SUPP. 3D 711 (APRIL 14, 2014) 
 
The United States District Court for the Eastern District of Virginia granted Defendant’s 
Motion for Summary Judgment in this case.  On January 8, 2011, Ms. Pryor (an African 
American flight attendant based out of Dulles International airport) discovered a paper note 
in the form of a mock “Federal Nigger Hunting License” declaring “open season on all 
niggers” in her United Airlines mailbox.  A hand-drawn image of a person hanging from a 
tree also appeared on the note, as did the words, “this is for you.”   
 
Pryor immediately sought out Richard Reyes (her supervisor) and showed him the 
note. Reyes apologized to Pryor but said that there was not much United could do to find 
the offender because United did not have security cameras monitoring her mailbox, and her 
mailbox was located in a restricted area of the airport. After Pryor continued to express her 
concerns, Reyes provided her with an incident form to complete.  Reyes also called Ms. 
Panos, the Director of In-flight Services for all United flights out of Dulles, to inform her 
of the incident. Panos directed Reyes to assure Pryor that United would investigate the 
incident, after which Reyes told Pryor the note would be sent to Corporate Security. Panos, 
with the help of Ms. Robinson-Palmer (Operations Manager), contacted a member of 
United’s Corporate Security team, to alert him that a United employee had received a note 
containing racially motivated threats in her Dulles mailbox. Robinson-Palmer interviewed 
Pryor, assuring her that an investigation had been launched in cooperation with Corporate 
Security. In the weeks that followed, the investigation failed to yield a suspect or even the 
approximate time at which the note was placed in Pryor's mailbox. Significantly, the 
uncertain timeframe meant that any number of people could have handled the note before 
Pryor found it. The investigation stagnated at the local level.  Apparently, at no point did 
Panos, Robinson-Palmer, or any members of the security team contact Pryor directly to 
inform her that the investigation had essentially ended. On February 16, 2011, still in the 
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dark, Pryor called United's Employee Service Center ("ESC") and another employee 
hotline to inquire as to the status of the investigation and to express her frustration at the 
lack of progress.  

On February 27, 2011, having not yet spoken to the person who was supposed to be 
following up with her, Pryor filed a report with the Metropolitan Washington Airports 
Authority Police Department (“MWAA PD”). Pryor eventually revealed that she had not 
been involved in any altercations with other United employees and had no idea who might 
be responsible for the note in her mailbox. Eventually, it was concluded that the note was 
an isolated incident - until October 21, 2011 when Pryor discovered a nearly identical note 
in her Dulles mailbox. Pryor pressed Panos on the issue of installing cameras in the 
mailbox area but was told it had not happened yet because of the excessive cost to do so.  

The Court explained in this case that the severity or pervasiveness of allegedly harassing or 
discriminatory conduct must be assessed in view of the totality of the circumstances, 
including (1) the frequency of the conduct; (2) the severity of the conduct; (3) whether the 
conduct was physically threatening or humiliating, or merely offensive; and (4) whether 
the conduct unreasonably interfered with an employee's work performance. A Plaintiff 
must show that she subjectively perceived her workplace environment to be hostile and 
also that it would be objectively perceived as such by a reasonable person in her 
position. Accordingly, simple teasing, sporadic use of abusive language, offhand 
comments, and jokes related to protected status do not amount to discriminatory changes in 
the terms and conditions of employment. See Faragher v. City of Boca Raton, 524 U.S. 
775, 788 (1998). Likewise, general complaints of rude treatment are not sufficient to 
sustain a hostile work environment claim. See Baqir v. Principi, 434 F.3d 733, 747 (4th 
Cir. 2006). 

Whether the two threatening notes satisfy the severe-or-pervasive standard is a close call. 
On the one hand, the Court acknowledged that courts have properly recognized that the 
word “nigger” is pure anathema to African-Americans. (Spriggs v. Diamond Auto Glass, 
242 F. 3d at 185.) Use of that word is the kind of insult that can create an abusive working 
environment in an instant (see Rodgers v. Western-Southern Life Ins. Co., 12 F.3d 668, 675 
(7th Cir. 1993)), and is extremely degrading and humiliating. See Walker v. Thompson, 
214 F.3d 615, 626 (5th Cir. 2000).  Plaintiff therefore argued that the “extraordinarily 
severe” language of the two notes placed in her mailbox adequately offsets the fact that 
such conduct was not comparatively pervasive.  Conversely, courts had also held that only 
“a steady barrage of opprobrious racial comments,” including comments similar to the 
ones here met the severe-or-pervasive standard, as opposed to a few isolated incidents of 
racial slurs. See Roberts v. Fairfax Cnty. Pub. Sch., 858 F. Supp. 2d 605, 611 (E.D. Va. 
2012). 
 
The Court explained that based on the facts presented by Plaintiff, including the 
assumption that the first note had a hand-drawn image of a lynching, a reasonable jury 
could find that the notes were sufficiently severe to alter the conditions of Plaintiff's 
employment even though they were not pervasive. Contrary to Defendant's categorical 
assertion that Plaintiff must have endured more than two instances of racial enmity, the 

https://advance.lexis.com/document/?pdmfid=1000516&crid=188906f5-659e-46a3-8672-820a6ac579a2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C0G-XF01-F04F-F01R-00000-00&pddocid=urn%3AcontentItem%3A5C0G-XF01-F04F-F01R-00000-00&pdcontentcomponentid=6414&pdshepid=urn%3AcontentItem%3A5BXY-V6M1-DXC7-K1X5-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=61ce8a43-7a17-4b26-aeb0-ae0693e78000
https://advance.lexis.com/document/?pdmfid=1000516&crid=188906f5-659e-46a3-8672-820a6ac579a2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C0G-XF01-F04F-F01R-00000-00&pddocid=urn%3AcontentItem%3A5C0G-XF01-F04F-F01R-00000-00&pdcontentcomponentid=6414&pdshepid=urn%3AcontentItem%3A5BXY-V6M1-DXC7-K1X5-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5ypck&earg=sr0&prid=61ce8a43-7a17-4b26-aeb0-ae0693e78000
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court reasoned that there is no bright line test for the number of times a supervisor or 
employer can use a racial slur while addressing an employee without creating a hostile 
work environment for Title VII purposes. See Roberts v. Fairfax Cnty. Pub. Sch., 858 F. 
Supp. 2d 605, 611 (E.D. Va. 2012). 
 
The notes Plaintiff received were extremely severe, and, therefore, actionable irrespective 
of their frequency, by virtue of the presence of a clear element of violence. The notes were 
“physically threatening" rather than “merely offensive” due to: (1) their form as a hunting 
license, which clearly implicates the express purpose of killing a living creature to be 
hunted, and (2) the allusion to lynching, which is death by hanging. See Harris v. Forklift 
Sys. Inc., 510 U.S. 17, 23 (1993). Given the sordid history of race relations in this country, 
a reasonable jury could find that Plaintiff was justified in fearing for her safety and altering 
her habits to avoid any possible confrontations with her anonymous harasser. In other 
words, the Court concluded that a reasonable jury could properly construe the notes as 
racially-tinged death threats so severe that it does not matter that they were not pervasive. 
 
In the case, the Defendant argued that its investigation and remedial actions in response to 
Plaintiff's concerns about the two notes were more than satisfactory as a thorough 
investigation at two levels was launched, followed by a “must read” email sent to all 
Dulles-based United employees reminding them of company wide anti-harassment 
policies.  As to the second note, Defendant pointed out that a full investigation was 
launched as to the source of the note and permanent surveillance cameras were installed. 
Despite Plaintiff’s argument that her concerns should have been immediately escalated to 
the Employee Service Center under United's Policy and its knowledge of another racially 
charged incident2 at Dulles that occurred sometime in 2010, the record shows that the 
investigations were diligent and that all of the relevant parties were interviewed and all 
details were recorded.  
 
The district court reasoned that defendant cannot be held liable simply because its 
supervisory employees did not follow internal policies and procedures to a “T.” The law 
does not prescribe an “exhaustive list” or specific actions that an employer must take in 
response to an employee’s complaint. EEOC v. Central Wholesalers, Inc., 573 F.3d 167, 
178 (4th Cir. 2009). Ultimately, the Court did not rule in Plaintiff’s favor because it found 
that United had taken the necessary steps to investigate her complaints.  
 
The Fourth Circuit REVERSED summary judgment in PRYOR v. UNITED AIRLINES, 
INC., 791 F. 3d 488 (4th Cir. 2015).  The Court defined the central issue as “when an 
employer may be held liable for a hostile work environment created by an anonymous 
actor.”  Id. at 490.  First, the Court agreed “with the district court’s determination that 
although the notes may not have been pervasive, ‘a reasonable jury could find that [they] 
were sufficiently severe to alter the conditions of plaintiff’s employment’ and create a 
hostile work environment.”  Id. at 497, citing, Pryor, 14 F. Supp. 3d, 711, 721.  Four 
considerations supported the Court’s conclusion: (1) the word “nigger” is pure anathema to 

                                                      
2 Per the record, there was a 2010 incident at the Dulles airport in which someone seeking a roommate 
posted flyers to a United Airlines employee information board with a handwritten caveat on the 
advertisements stating, “no niggers need apply.”  
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African-Americans and its use is the kind of insult that can create an abusive working 
environment in an instant; (2) the offensive language was made more severe by a clear 
element of violence evidenced by the image of a lynching and reference to a “hunting 
license” which clearly implicate the express purpose of killing; (3) the death threats were 
found in a secure location at a major airport and plaintiff’s work as a flight attendant left 
her particularly vulnerable; and (4) the context of the notes mattered because there were 
other racist and threatening messages that had been posted at United targeting other 
African-Americans.  Id. at 496-97.  
 
The Court of Appeals reversed the district court’s finding that United could not be held 
liable for the anonymous harassing conduct, noting an employer must respond “with 
remedial action reasonably calculated to end the harassment [and] . . . [a]n employer is not 
subject to a lesser standard simply because an anonymous actor is responsible for the 
offensive conduct.”  Pryor, 791 F.3d, 488, 498 (emphasis in original).  The reasonableness 
of an employer’s action depends in part on the seriousness of the underlying conduct.  
Here, the Court found, “[given the severity of the threat, a reasonable jury could find that 
United’s response was neither prompt not reasonably calculated to end the harassment.”  
Id. at 498-99.   
 
The Court’s guidance on how to evaluate the sufficiency of an employer’s response is 
worth a careful read.  Among the principles expressed are: (1) it is relevant whether the 
employer’s response was effective in stopping and preventing further harassment; (2) a 
plaintiff does not bear the burden of showing that different measures would have 
necessarily stopped the harassment – rather, the proper focus is whether the response was 
“reasonably calculated” under the circumstances to “end the harassment,” thus “even if a 
diligent response may not have been successful, a company is not thereby excused for its 
lack of diligence.”  Id. at 500.  On the record before it, the Court found United’s response 
inadequate because, among other things, (1) it did not promptly call the police; instead, the 
plaintiff had to do so; (2) it did not properly cooperate with the police once they were 
called; (3) it did not follow United’s own policy on how to handle such a serious threat; (4) 
it did not promptly install cameras; (5) it did not inform corporate security of the other 
racist threats; and (4) were it not for the plaintiff’s own diligence, it is reasonable to infer 
that United would not have even sent out a warning email to employees that asked for help 
in identifying suspects.  Id. at 498-500.   

 
 

II. SUMMARY JUDGMENT – FOLLOW THE LOCAL RULES, TOO 
 
            LOCAL CIVIL RULE 56 SUMMARY JUDGMENT: 

 
(A) Summary Judgment – Time of Filing: The time provisions of Fed. R. 
Civ. P. 56(b) shall not apply in this District. No motion for summary judgment 
shall be considered unless it is filed and set for hearing or submitted on briefs 
within a reasonable time before the date of trial, thus permitting a reasonable 
time for the Court to hear arguments and consider the merits after completion 
of the briefing schedule specified in Local Civil Rule 7(F)(1).  
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(B) Summary Judgment – Listing Of Undisputed Facts: Each brief in 
support of a motion for summary judgment shall include a specifically 
captioned section listing all material facts as to which the moving party 
contends there is no genuine issue and citing the parts of the record relied on 
to support the listed facts as alleged to be undisputed. A brief in response to 
such a motion shall include a specifically captioned section listing all material 
facts as to which it is contended that there exists a genuine issue necessary to 
be litigated and citing the parts of the record relied on to support the facts 
alleged to be in dispute. In determining a motion for summary judgment, the 
Court may assume that facts identified by the moving party in its listing of 
material facts are admitted, unless such a fact is controverted in the statement 
of genuine issues filed in opposition to the motion.  
 
(C) Summary Judgment – Separate Motions: Unless permitted by leave of 
Court, a party shall not file separate motions for summary judgment 
addressing separate grounds for summary judgment.  

 
It is important for practitioners to remember that in EDVA, there is no separate 

statement of facts under rule 56 (see above). 
  

III.  PRACTICAL TIPS ON ORAL ARGUMENT 
  

A.  USE YOUR TIME WISELY 

1.   RECITING YOUR BRIEF IS A WASTE OF YOUR TIME, AS IS LENGTHY 
DISCUSSION OF LEGAL STANDARD. 

 
2. FOCUS ON FACTS AND ISSUES THAT ARE LIKELY TO RESONATE 

WITH  THE COURT.  
 
3.   FOR NON-MOVANTS, THIS MAY BE YOUR ONLY OPPORTUNITY TO 

SPECIFICALLY ADDRESS THE ARGUMENTS IN THE  REPLY BRIEF.  
 
 
B.  PREPARE FOR QUESTIONS 

1. HAVE ALL EXHIBITS AND DEPOSITION EXCERPTS WITH 
YOU IN CASE OF QUESTIONS. 

2. PREPARE TO HIGHLIGHT KEY TESTIMONY OR KEY 
DOCUMENT 

3. KEEP HANDY COPIES OF CRITICALCASES 



14 
 

IV. PROCEDURAL CONSIDERATIONS 
 
REOCCURING THEMES: 

1.   AFFADAVITS/DECLARATIONS OF CO-WORKERS AND DEFENSE 
WITNESSES CAN BE USED TO SUPPORT OR DEFEAT SUMMARY 
JUDGMENT.  

2.  SAME ACTOR INFERENCE  

         a. Same person hired and fired: Proud v. Stone, 945 F.2d 796 (September 23, 1991) 

Defendants may argue that there is a “powerful inference” that discrimination did not take 
place if the same person that brought the Plaintiff into the organization was the same 
person to see them out of it.  Defendants may rely upon Proud v. Stone,3 945 F.2d 796, 797 
(4th Cir. 1991), and Jones v. Virginia Department of Social Services, 2008 U.S. Dist. 
LEXIS 85182 at 31-32 (E.D.VA. 2008, Ellis, J.).  However, these cases are inapplicable as 
they stand for the proposition that, “in cases where the hirer and firer are the same 
individual and termination of employment occurs within a relatively short time span 
following the hiring, a strong inference exists that discrimination was not the determining 
factor for the adverse action taken by the employer.” 
  
The facts of the Proud v. Stone case are as follows: Mr. Proud began his job on June 14, 
1985, as an Accounting Technician after his predecessor resigned and Proud agreed to 
temporarily assume Accounting Technician responsibilities for handling five funds and 
providing accounting services. Leadership became dissatisfied with Proud's handling of 
these funds and conducted counseling sessions with Proud on August 28, 1985 and 
September 11, 1985, to appraise Proud of the problems with his performance. At the 
second session, Klauss (the person who hired Proud) warned Proud that adverse action 
would be taken if there was not improvement within thirty days. Detecting no 
improvement in Proud’s performance, on October 16, 1985, Klauss requested that Proud 
be discharged. In his request, Klauss noted that Proud “failed to meet suspense dates;” 
“failed to follow directions;” “prepared documents that are shoddy, inaccurate and 
incomplete;” and “performed at a level below what is considered professional.” The 
discharge became effective on October 28, 1985. Proud's position as Chief Accountant was 
not filled until April 23, 1987, when 32-year-old Kelly Marsden was promoted. 
 
In assessing whether Proud established that age was a motivating factor for his discharge, 
the court focused on the undisputed fact that the individual who fired Proud is the same 
individual who hired him less than six months earlier with full knowledge of Proud’s age. 
One is quickly drawn to the realization that “claims that employer animus exists in 
termination but not in hiring seems irrational.” The court reasoned that from the standpoint 
of the putative discriminator, “it hardly makes sense to hire workers from a group one 
dislikes (thereby incurring the psychological costs of associating with them), only to fire 

                                                      
3 Proud v. Stone, 945 F.2d 796, 797 (4th Cir. 1991) was a case brought under the Age Discrimination in 
Employment Act (ADEA) of 1967. 
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them once they are on the job.” Donohue & Siegelman, The Changing Nature of 
Employment Discrimination Litigation, 43 Stan. L. Rev. 983, 1017 (1991). Therefore, in 
cases where the hirer and the firer are the same individual and the termination of 
employment occurs within a relatively short time span following the hiring, a strong 
inference exists that discrimination was not a determining factor for the adverse action 
taken by the employer. 

 
b. Same class: Adams v. Greenbrier Oldsmobile, U.S. App. LEXIS 1140           

(January 28, 1999)  

While Defendants may argue that it is inconceivable to have someone discriminate against 
someone else of the same race or ethnicity, it is not. Even if such an inference existed, the 
inference is rebuttable upon a showing of compelling evidence of discrimination. See 
generally Adams v. Greenbrier Oldsmobile, 1999 U.S. App. LEXIS 1140, *18 (4th Cir. 
1999). Acts of discrimination “may occur even where a supervisor or decision-maker is of 
the same race as the alleged victim,” especially in cases where “a decision-maker held 
members of his own race to a higher standard of conduct than members of another 
race.”  See United States v. Crosby, 59 F.3d 1133, 1135 n.4 (11th Cir. 1995); Washington 
v. Digital Equipment Corp., 1992 U.S. App. LEXIS 16843 (4th Cir. 1992) (finding that the 
race of plaintiff’s supervisors is not “conclusively determinative” that the company did not 
discriminate).  Smith v. Voorhees Coll., 2007 U.S. Dist LEXIS 74766, *22-23 (D. S.C. 
2007) also involved a historically black college and an African-American plaintiff, 
complaining about an African-American alleged harasser.  

 
In Adams v. Greenbrier Oldsmobile, Adams was told that he was being terminated because 
his “health wasn't up for the job.” Adams had had multiple heart bypasses and had told the 
dealership that he would have to change his duties at work to minimize stress. This direct 
evidence would allow a jury to conclude that the reason provided by Brad Hunt, dealership 
Vice President, was the actual reason for Adams’s termination. Unlike most statements 
seen in disability cases, Hunt’s words do much more than simply refer to Adams’s 
disability in a negative light. They specifically identify Adams’s disability as the reason for 
the challenged termination. In these circumstances, the Proud inference drops out of the 
case. In short, the district court should have allowed the jury to weigh the credibility of the 
witnesses and assess the evidence as a whole to determine if discrimination motivated 
Adams's termination. 
 
Most damning was Adams’s testimony that Hunt fired him by explaining that they would 
“have to part company” because Hunt and the other leadership at the dealership felt that 
“Adams’ health wasn’t up to the job.” This statement is basically an admission that the 
reason Adams was fired was because of his heart disability. Crucially, this testimony was 
not the only indicator. When Adams went to Greenbrier’s personnel director to complete 
paperwork immediately after being terminated, Plaintiff testified that he asked what he 
should write down as the reason for his termination. After he told the director what Hunt 
said to him, Adams was instructed to write “health” in the space provided for the 
explanation. This exit interview form was admitted into evidence.  Notably, both Adams 
and Hunt were of the same race and gender.  
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3. ME TOO EVIDENCE (but not #METOO)  

 a. CASE LAW   

In Sprint v. Mendelsohn, 552 U.S. 379 (2008), the U.S. Supreme Court settled a split 
among the Circuits, in considering, “whether, in an employment discrimination action, the 
Federal Rules of Evidence require admission of testimony by nonparties alleging 
discrimination at the hands of persons who played no role in the adverse employment 
decision challenged by the plaintiff.”  Id. at 383. In Sprint, the District Court excluded the 
testimony of five individuals who would have supported the plaintiff’s claim that Sprint 
engaged in a pattern or practice of discriminating against older workers, by requiring 
approval to hire anyone over the age of 40, considering age in layoff decisions, and 
rejecting the employment applications of older workers. On appeal, the U.S. Supreme 
Court held that the evidence was not per se inadmissible, and must be considered based on 
several factors including how closely related the evidence is to the plaintiff’s 
circumstances and the theory of the case.  Id. at 387.   The U.S. Supreme Court’s 
determination that the complaints of non-plaintiffs who reported to other supervisors may 
be admissible makes clear that those complaints of other plaintiffs who reported to the 
exact same supervisors during the same general time frame and suffered the same 
treatment, would then be admissible.   

 
In the case of Burgess v. Bowen, 2012 U.S. Dist. LEXIS 142631, *25 (E.D. Va. October 2, 
2012) (Cacheris, J.), the Court held that evidence regarding a supervisor’s “opinion of and 
actions towards persons who make or made complaints” was admissible.  In Burgess, the 
Court refused to exclude testimony that a supervisor said, “These people who file 
discrimination complaints are weak links,” and that other supervisors should “bad mouth 
some people, plaintiffs. . . . who were suing the [Employer] over job discrimination . . . 
.”  Id. at 25-26.  Judge Cacheris found that evidence was probative evidence of retaliatory 
animus.  Nuskey v. Hochberg, 723 F. Supp. 2d 229, 233 (D.D.C. 2010) - not a Fourth 
Circuit case - but it sets out factors courts may consider when ruling on “me too” evidence. 
 

    b.  Recent Fourth Circuit 
 

In Calobrisi v. Booz Allen Hamilton, Inc., 660 Fed. Appx. 2007 (2016), the plaintiff 
alleged that she was demoted due to her age and gender. As evidence of her claims, she offered 
testimony from seven other older female employees in the company who claimed that they had 
been adversely treated as well. The District court granted summary judgment for the employer, 
concluding that the evidence involving other claims was inadmissible. 

 
The Fourth Circuit reversed this dismissal, remanding the matter for further proceedings. 

The court cited U.S. Supreme Court precedent that allows the use of “me too” testimony to satisfy 
the plaintiff’s burden of proving employment discrimination. The Fourth Circuit agreed that some 
of this testimony may be considered too remote or tangentially related to the plaintiff’s situation to 
be deemed admissible. However, this determination requires an individual analysis of each of the 
offered employees’ testimony, and cannot be dismissed in a summary manner. 
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c. THE TEST FOR REAL WORLD “ME TOO” EVIDENCE FROM 
THE CASES 

 
(1) Temporal proximity to the events in question; 
(2) Whether the same decision maker was involved; 
(3) Whether the plaintiff and others were treated in the same manner; and 
(4) Whether the plaintiffs were similarly situated. Id.  
 
 

V.  DOES #METOO MATTER TO SUMMARY JUDGMENT? 
 

A.  DETERMINING WHAT CONDUCT IS ACTUALLY CONSENSUAL: 

 1. MERITOR SAV. BANK, FSB V. VINSON, 477 U.S. 57 (Supreme Court, 1986)                                                         

This case was decided in 1986, and it examined the parameters of consensual relationships 
in the workplace as well as conduct that may be perceived to be voluntary, for the 
purposes of defining what actually qualifies as harassment.  

 
In part of its reasoning, the Court held that simply because a victim is not physically forced 
to participate in sexual relations, the sexual advances or contact may nevertheless be 
unwelcome. “Voluntary” participation is not more important than whether or not the victim 
made it known, at any time, that the conduct was unwelcome and inappropriate.  

Plaintiff and Respondent Mechelle Vinson worked at Meritor Savings Bank. Mr. Sydney 
Taylor (who later became Plaintiff’s supervisor) hired her. Plaintiff started as a teller-
trainee and was later promoted to teller, head teller, and then assistant branch manager.  
Her advancement at the Bank was based on merit alone. In September 1978, Plaintiff 
notified Taylor that she was taking sick leave for an indefinite period. On November 1, 
1978, the Bank discharged Plaintiff for excessive use of leave. Plaintiff claimed that she 
had “constantly been subjected to sexual harassment” by Taylor in violation of Title VII.  
Plaintiff alleged that Taylor invited her out to dinner and, during the course of the meal, he 
suggested that they go to a motel to have sexual relations. Initially, she refused, but (out of 
what she described as fear of losing her job) she eventually agreed. According to 
respondent, Taylor thereafter made repeated demands upon her for sexual favors, usually at 
the branch, both during and after business hours; Plaintiff estimated that over the course of 
several years, she had intercourse with Taylor approximately 40 or 50 times. In addition, 
Plaintiff testified that Taylor fondled her in front of other employees, followed her into the 
women’s restroom when she went there alone, exposed himself to her, and even forcibly 
raped her on several occasions.  

The District Court denied relief, but did not resolve the conflicting testimony about the 
existence of a sexual relationship between Vinson and Taylor. It found instead that “[if] 
[she] and Taylor did engage in an intimate or sexual relationship during the time of [her] 
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employment with [the bank], that relationship was a voluntary one having nothing to do 
with her continued employment at [the bank] or [Ms. Vinson’s] advancement or 
promotions at that institution.” Id. at 61.  

The Court of Appeals for the District of Columbia Circuit reversed relying on a decision 
in Bundy v. Jackson, 205 U. S. App. D. C. 444, 641 F.2d 934 (1981).4 The court stated that 
a violation of Title VII may be predicated on either of two types of sexual harassment: (1) 
harassment that involves the conditioning of concrete employment benefits on sexual 
favors, and (2) harassment that, while not affecting economic benefits, creates a hostile or 
offensive working environment.  Id. at 62. 

However, the Court of Appeals held that if the evidence otherwise showed that “Taylor 
made Vinson’s toleration of sexual harassment a condition of her employment,” her 
voluntariness “had no materiality whatsoever.” As to the bank’s liability, the Court of 
Appeals held that an employer is absolutely liable for sexual harassment practiced by 
supervisory personnel, whether or not the employer knew or should have known about the 
misconduct. The court relied chiefly on Title VII’s definition of “employer” to include 
“any agent of such a person,” 42 U. S. C. § 2000e(b). The court held that a supervisor is an 
“agent” of his employer for Title VII purposes, even if he lacks authority to hire, fire, or 
promote, since “the mere existence—or even the appearance—of a significant degree of 
influence in vital job decisions gives any supervisor the opportunity to impose on 
employees.”  243 U. S. App. D. C., at 332, 753 F.2d, at 150. 

Without question, when a supervisor sexually harasses a subordinate because of the 
subordinate’s gender, that supervisor “discriminate[s]” on the basis of sex. In defining 
“sexual harassment,” the EEOC Guidelines5 describe the kinds of workplace conduct that 
may be actionable under Title VII. These include “[unwelcome] sexual advances, requests 
for sexual favors, and other verbal or physical conduct of a sexual nature.” 29 CFR § 
1604.11(a) (1985). The Guidelines provide that such sexual misconduct constitutes 
prohibited “sexual harassment,” whether or not it is directly linked to the grant or denial of 
an economic quid pro quo, where such conduct has the effect of unreasonably interfering 
with an individual’s work performance or creating an intimidating, hostile, or offensive 
working environment.” Section 1604.11(a)(3). Id. at 65. 

For sexual harassment to be actionable, it must be sufficiently severe or pervasive enough 
to alter the conditions of the victim’s employment and create an abusive working 
environment.” Respondent’s allegations in this case—which include not only pervasive 

                                                      
4 The court in Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981) held that workplace sexual harassment 
could constitute employment discrimination under the Civil Rights Act of 1964.  
5 The EEOC Guidelines on sexual harassment can be found on the organization’s website: 
https://www.eeoc.gov 
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harassment but also criminal conduct of the most serious nature—are plainly sufficient to 
state a claim for hostile environment and sexual harassment.  Id. at 66.  
 
The District Court’s conclusion that no actionable harassment occurred might have rested 
on its earlier “finding” that “[if] [respondent] and Taylor did engage in an intimate or 
sexual relationship…that relationship was a voluntary one.” Id. at 68.  However, the fact 
that sex-related conduct was “voluntary,” in the sense that the complainant was not forced 
to participate against her will, is not a defense to a sexual harassment suit brought under 
Title VII. The gravamen of any sexual harassment claim is that the alleged sexual advances 
were “unwelcome.” 29 CFR § 1604.11(a) (1985). While the question whether particular 
conduct was indeed unwelcome presents difficult problems of proof and turns largely on 
credibility determinations committed to the trier of fact, the District Court in this case 
erroneously focused on the “voluntariness” of Ms. Vinson’s participation in the claimed 
sexual episodes. The correct inquiry is whether she indicated that the alleged sexual 
advances were unwelcome, not whether her actual participation in sexual intercourse was 
voluntary.  Id. at 68.  

 
Ultimately, the court held that a claim of “hostile environment” sex discrimination is 
actionable under Title VII and that the District Court’s findings were insufficient to 
dispose of Ms. Vinson’s hostile environment claim. 

2. VANCE V. BALL STATE UNIV., 133 S. Ct. 2434 (2013)  

 
This case highlights why employee trainings on conduct in the workplace are important.  While 
this case does not focus on sexual harassment, it reaffirms there is a need for supervisors and co-
workers alike to receive training on what behaviors are acceptable in the workplace – and, 
arguably, the principles/power dynamics highlighted by the #MeToo movement should be part of 
that training.   
 
Vance v. Ball State University was decided by the United States Supreme Court on June 24, 2013, 
the Justices focused on who is considered to be a  “supervisor” for the purposes of harassment 
lawsuits. The Supreme Court upheld a decision by the Seventh Circuit in a 5–4 opinion written 
by Justice Samuel Alito, rejecting the Equal Employment Opportunity Commission’s 
interpretation of who actually qualifies as a supervisor. The holding in the case was quite 
significant as it resolved a dispute between several different circuits.  More specifically, the issue 
presented to the Court was: 
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Whether (as the Second, Fourth, and Ninth Circuits held) 
the Faragher 6and Ellerth7 “supervisor” liability rule (i) applies to 
harassment by those whom the employer vests with authority to 
direct and oversee their victim’s daily work, or, as the First, 
Seventh, and Eighth Circuits have held (ii) is limited to those 
harassers who have the power to “hire, fire, demote, promote, 
transfer, or discipline” their victim. 

 
In Vance, the plaintiff (Maetta) Vance was an African-American employee who was working for 
the employer Ball State University (“BSU”) as a full-time catering assistant when a white catering 
specialist (Davis) allegedly harassed her. Vance filed internal complaints with BSU and charges 
with the Equal Employment Opportunity Commission (“EEOC”), alleging racial harassment and 
discrimination, and many of these complaints and charges pertained to Saundra Davis, the catering 
specialist.  
 
Vance complained that Davis “gave her a hard time at work by glaring at her, slamming pots and 
pans around her, and intimidating her.” She alleged that she was “left alone in the kitchen with 
Davis, who smiled at her”; that Davis “blocked” her on an elevator and “stood there with her cart 
smiling”; and that Davis often gave her “weird” looks. Id. at 2440. 

 
Vance’s workplace strife persisted despite BSU’s attempts to address the problem. As a result, 
Vance filed this lawsuit in 2006 in the United States District Court for the Southern District of 
Indiana, claiming, among other things, that she had been subjected to a racially hostile work 
environment in violation of Title VII. In her complaint, she alleged that Davis was her supervisor 
and that BSU was liable for Davis’ creation of a racially hostile work environment.  
 
The catering specialist did not have the power to hire, fire, demote, promote, transfer, or discipline 
the employee. The employee alleged that the catering specialist was her supervisor, but BSU 
disagreed. The ruling in the case turned on whether Ms. Davis was a supervisor, because “different 
rules apply where the harassing employee is the plaintiff’s ‘supervisor.’ In those instances, an 
employer may be vicariously liable for its employees’ creation of a hostile work environment.” Id. 
at 2437.  
 
“An employer is directly liable for an employee’s unlawful harassment if the employer was 
negligent with respect to the offensive behavior.” Faragher, 524 U.S., at 789, 118 S. Ct. 2275, 141 
L. Ed. 2d 662. Courts have generally applied this rule to evaluate employer liability when a co-
worker harasses the plaintiff. Id. 2441. Under the rulings from “Ellerth and Faragher, it is 

                                                      
6 In Faragher v. City of Boca Raton, 524 U.S. 775, the court held that "an employer is vicariously 
liable for actionable discrimination caused by a supervisor, but subject to an affirmative defense 
looking to the reasonableness of the employer’s conduct as well as that of a plaintiff victim.” 
 
7 Burlington Industries, Inc. v. Ellerth, 524 US 742 held that employers are liable if supervisors 
create a hostile work environment for employees. This landmark case introduced a two-part 
affirmative defense allowing employers to avoid sex discrimination liability if they follow best 
practices. Ellerth is often considered alongside Faragher. 
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obviously important whether an alleged harasser is a ‘supervisor’ or merely a co-worker, and the 
lower courts ha[d] disagreed about the meaning of the concept of a supervisor.” Id. at 2437. 
 
“An employer may be vicariously liable for an employee’s unlawful harassment only when the 
employer has empowered that employee to take tangible employment actions against the victim, 
i.e., to effect a significant change in employment status, such as hiring, firing, failing to promote, 
reassignment with significantly different responsibilities, or a decision causing a significant 
change in benefits.” The United States Supreme Court rejected the nebulous definition of a 
“supervisor” advocated in the Equal Employment Opportunity Commission’s (“EEOC”) 
Enforcement Guidance.8 Id. at 2437. 
 
The Supreme Court determined that (1) an employee was a “supervisor” for purposes of vicarious 
liability under Title VII only if he or she was empowered by the employer to take tangible 
employment actions against the victim, and (2) there was no evidence that the employer 
empowered the catering specialist to take any tangible employment actions against the employee. 
The Supreme Court rejected the nebulous definition of a “supervisor” advocated in the Equal 
Employment Opportunity Commission’s Enforcement Guidance. The way to understand the 
meaning of the term “supervisor” was to consider the interpretation that best fit within the highly 
structured framework that Ellerth and Faragher adopted.  
 
The Court held that an “employee is a ‘supervisor’ for purposes of vicarious liability under Title 
VII if he or she is empowered by the employer to take tangible employment actions against the 
victim.” Id. at 2439.  
 
The Court noted that the EEOC’s Enforcement Guidance “takes the position that an employee, in 
order to be classified as a supervisor, must wield authority ‘of sufficient magnitude so as to assist 
the harasser explicitly or implicitly in carrying out the harassment.’” According to Ms. Vance (the 
plaintiff) Ms. Davis, her alleged harasser, wielded enough authority to qualify as a supervisor 
because Davis’s job description gave her leadership responsibilities; at times Davis at led or 
directed Vance and other employees in the kitchen. However, Davis’s job description, in the 
Government’s view, was not dispositive, and the Government reasoned that it was not enough for 
petitioner to show that Davis “occasionally took the lead in the kitchen.” Id. at 2453. 
 
While, Ms. Vance referred to Davis as a “supervisor” in some of the complaints that she filed; 
Davis’s job description indicated that she supervised kitchen assistants and substitutes; and Davis 
“led and directed” other employees, the status of supervisor “hinge[d] not on formal job titles or 

                                                      

8 Equal Employment Opportunity Commission’s (EEOC) Enforcement Guidance explains that The Supreme Court, in Faragher and Ellerth, 
reasoned that vicarious liability for supervisor harassment is appropriate because supervisors are aided in such misconduct by the authority that the 
employers delegates to them. Therefore, that authority must be of a sufficient magnitude [in order] to assist the harasser explicitly or implicitly in 
carrying out the harassment. The determination as to whether a harasser had such authority is based on his or her job function rather than job title 
(e.g., “team leader”) and must be based on the specific facts. 
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‘paper descriptions’ but on ‘specific facts about the working relationship. There is not sufficient 
evidence to prove that Davis directed petitioner’s day-to-day activities.” The record demonstrated 
that the general manager of the catering division and the chef assigned the plaintiff’s daily tasks 
and the general manager —not Davis—set plaintiff’s work schedule. Id. at 2454. 
 
Ultimately, the Supreme Court held that “an employee is a ‘supervisor’ for purposes of vicarious 
liability under Title VII if he or she is empowered by the employer to take tangible employment 
actions against the victim.” There was insufficient evidence to prove that BSU empowered Davis 
to take any tangible employment actions against Vance. Therefore, the judgment of the Seventh 
Circuit was affirmed. Id. at 2454.  
 
 
VI. BEST PRACTICES FOR SUMMARY JUDMENT 

A.  TRAINING:   

THE PERVASIVENESS OF THE #METOO MOVEMENT PUTS 
DEFENDANTS ON NOTICE; ORGANIZATIONS HAVE A RESPONSIBILITY 
TO HAVE A POLICY AGAINST HARASSMENT AND TRAIN THE 
EMPLOYEES ON IT. 

B.  BEST PRACTICES (FOR PLAINTIFFS): 

1.    WHEN MOVING FOR SUMMARY JUDGMENT, TAKE TIME TO 
DISCUSS THE EGREIOUSNESS OF THE DEFENDANT NOT HAVING AN 
ANTI-HARASSMENT POLICY (AT ALL) IN THE PRESENT CLIMATE, 
OR BEING NEGLIGENT BY NOT TRAINING STAFF IF A POLICY 
EXISTS, BUT NO ONE KNOWS ABOUT IT.   

2.   THE LACK OF A POLICY OR TRAINNING CAN TRANSLATE NICELY 
INTO PUNITIVE DAMAGES (THINK RECKLESNESS).   

3.    ASK AS MANY QUESTIONS AS YOU NEED TO IN ORDER TO SHOW 
THAT THE DEFENDAT WAS AWARE OF A PROBLEM AND COULD 
HAVE DONE MORE TO PREVENT WHAT HAPPENED.  
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 C.  BEST PRACTICES (FOR DEFENDANTS/MOVANTS): 

 1.   OUTLINE YOUR SUMMARY JUDGMENT MOTION BEFORE 
DEPOSITIONS 

 2. CONSIDER MOTIONS ON DEFENSES AND DAMAGES IN ADDITION 
TO LIABILITY 

 3. CAREFULLY BALANCE EVIDENTIARY OFFERINGS TO BE 
PERSUASIVE WITHOUT BEING OVERWHELMING 
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