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1. THE PROBLEMS WITH PRIVILEGE LOGS. 

 The rules do not require a privilege log, let alone state what it should say, when it should 

be served, and when and how it should be challenged.  Yet, the courts and litigants all seem to 

know—or at least think they know—what to do.  Let’s take a closer look. 

 Asserting Privilege:  Discovery is permitted “regarding any nonprivileged matter” that is 

“relevant.”  FED.R.CIV.P. 26(b)(1) (emphasis added).  The evidence rules provide that “the rules 

on privilege apply to all stages of a case.”  FED.R.EVID. 1101(c).  Thus, the substantive law of 

privileges applies during discovery, just as at trial, to determine whether otherwise “relevant” 

matter is “privileged” and not discoverable.  See United States v. Reynolds, 345 U.S. 1, 6 (1953) 

(military secrets privilege precludes certain discovery).  The instant question is how to assert that 

the matter is privileged and thus excluded from discovery. 

Privilege assertions generally are made in two steps.  First, in response to a request for 

documents, you will object to production of privileged or work product materials.  FED.R.CIV.P 

34(b)(2)(C); E.D.VA.CIV.R. 26(C).  Second, you must “expressly make the claim” and “describe” 

the documents.  FED.R.CIV.P 26(b)(5)(A)(i).  That rule, added in 1993, now provides as follows: 

When a party withholds information otherwise discoverable under these rules by 
claiming that it is privileged or subject to protection as trial-preparation material, 
the party must: (i) expressly make the claim; and (ii) describe the nature of the 
documents, communications, or things not produced or disclosed in a manner that, 
without revealing information itself privileged or protected, will enable other 
parties to assess the claim. 
 

FED. R. CIV. P. 26(b)(5)(A).  The rule, however, does not say how to “expressly make the claim,” 

how to “describe” the documents, how to “assess” the claim,” or when those acts must occur. 

 Describing Privileged Documents:  Although the rule requires that you provide “sufficient 

information to enable other parties to evaluate the claim,” the rule “does not define for each case 

what information must be provided when a party asserts a claim of privilege or work product 
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protection.”  ADV. COM. NOTES, 146 F.R.D. 501, 639 (1993).  Generally, this is done in a “privilege 

log”—a chart that identifies each withheld document and provides the necessary description. 

The historical antecedent to the privilege log is the “Vaughn Index,” long used in FOIA 

litigation to assert statutory exemptions from disclosure.  See 5 U.S.C. § 552(b) (stating 

exemptions).  As explained by Judge Cacheris, 

“Vaughn Index” is a term derived from Vaughn v. Rosen, 484 F.2d 820 (1973).  The 
“Index” usually consists of a detailed affidavit, the purpose of which is to “permit 
the court system effectively and efficiently to evaluate the factual nature of disputed 
information.” 

Gavin v. Defense Intelligence Agency, 330 F. Supp. 2d 592, 602 (E.D. Va. 2004) (quoting John 

Doe Agency v. John Doe Corp., 493 U.S. 146, 149 (1989)).  Judge Cacheris noted the similarity 

between the Vaughn Index and the “privilege log” used in civil litigation.  Id.  Sure enough, prior 

to 1993, the EDVA District Judges and Magistrate Judges would require a Vaughn Index as a 

predicate to in camera review of purportedly privileged documents. 

 Accordingly, you should expect to serve, and be served with, a privilege log. 

Adequacy of the Description—Document-by-Document:  Before trying to explain how to 

describe privileged documents, it is best to recall what you are trying to describe.  Attorney-client 

communications and attorney work product provide suitable examples. 

A party asserting the attorney-client privilege must be prepared to prove the following: 

(1) the asserted holder of the privilege is or sought to become a client; (2) the person 
to whom the communication was made (a) is a member of the bar of a court, or is his 
subordinate and (b) in connection with this communication is acting as a lawyer; 
(3) the communication relates to a fact of which the attorney was informed (a) by his 
client (b) without the presence of strangers (c) for the purpose of securing primarily 
either (i) an opinion on law or (ii) legal services or (iii) assistance in some legal 
proceeding, and not (d) for the purpose of committing a crime or tort; and (4) the 
privilege has been (a) claimed and (b) not waived by the client. 

NLRB v. Interbake Foods, LLC, 637 F.3d 492, 501-02 (4th Cir. 2011) (citations omitted).  Fitting 

all that into the description on the privilege log can be challenging. 
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Similarly, a party claiming work-product protection “must demonstrate that the documents 

in question were created in preparation for litigation.”  Id. at 502 (citations omitted).  “Materials 

prepared in the ordinary course of business or pursuant to regulatory requirements or for other 

non-litigation purposes, however, are not shielded by the work-product privilege.”  Williams v. Big 

Picture Loans, LLC, 303 F. Supp. 3d 434, 448 (E.D. Va. 2018) (citations omitted).  Thus, the 

documents at issue “must have been created because of the prospect of litigation, when (1) the 

[party] faces an actual claim or a potential claim following an actual event or series of events that 

reasonably could result in litigation, and (2) the work product would not have been prepared in 

substantially similar form but for the prospect of that litigation.”  Id. (emphasis in original) 

(citations and quotation marks omitted).  Again, that is a lot of information to convey on a log. 

But it must be done because “[w]hen a party relies on a privilege log to assert these 

privileges, the log must  as to each document set forth specific facts that, if credited, would suffice 

to establish each element of the privilege or immunity that is claimed.”  Interbake Foods, 637 F.3d 

at 502 (citation and punctuation omitted).  So, “without revealing information that is itself 

privileged or protected,” how much is enough information?  That is hard to say, and it may depend 

on the judge. 

Judge Payne sets a high bar, requiring a “very fulsome” description for each item logged: 

If a party objects to the production of documents on the grounds of attorney-client 
privilege, attorney work product doctrine, or any other privilege, the objecting party 
must provide the requesting party with an inventory list of the documents to which 
objection is made, together with a brief description of the document, including the 
date, the author, and the identity of each recipient, and the claimed basis for its 
protection, all of which shall be sufficient to permit the opposing party to assess the 
claim of privilege or protection. 

Rambus, Inc. v. Infineon Tech. AG, 220 F.R.D. 264, 272 (E.D. Va. 2004).  A “sparse” log that fails 

to identify “whether an attorney was involved,” “whether the document was created in anticipation 

of litigation,” and “whether the communication involved legal advice,” will be “inadequate” and 
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may result in a finding of waiver.  Id.  And the mere fact that a lawyer has prepared the facially 

inadequate log and implicitly vouches for the “factual predicate” of each log entry “does not 

absolve a party from its duty under Rule 26 to provide an adequate privilege log.”  Id. at 273.  

Nonetheless, finding a waiver based on the facially inadequate descriptions is an “exceedingly 

harsh sanction” that may not be warranted in all cases; instead, the party may be ordered to serve 

“a new privilege log” that meets the standards.  Id.  So, now you know where Judge Payne stands. 

Another Judge in this District, Hon. M. Hannah Lauck, has held that “an adequate ‘privilege 

log’” should contain the following information for each item: 

(1) a brief description or summary of the contents of the document, (2) the date the 
document was prepared, (3) the person or persons who prepared the document, (4) the 
person to whom the document was directed, or for whom the document was prepared, 
(5) the purpose in preparing the document, (6) the privilege or privileges asserted with 
respect to the document, and (7) how each element of the privilege is met as to that 
document. 
 

Cappetta v. GC Services LP, No. 3:08CV288, 2008 U.S. Dist. LEXIS 103902, *12 (E.D. Va. Dec. 

24, 2008) (citation omitted).  The “[i]mproper assertion of a privilege may result in a waiver of 

that privilege.”  Id., at *12-13 (citations omitted).  For example, making the same claim with 

respect to every withheld document, such as “assert[ing] ‘work product/attorney client privilege,’ 

without distinguishing between the two,” may be improper.  Id., at *13-14.  Once again, 

individualized detail is necessary for each document—boilerplate might not be enough. 

 Perhaps the best way to think of the description requirement is as “a prima facie showing 

that the identified materials were properly withheld on privilege grounds.”  8 WRIGHT, MILLER & 

MARCUS, FEDERAL PRACTICE AND PROCEDURE: CIVIL 3d, § 2016.1 at 334-35 (2010).  Even then, 

that may be only the starting point, which is followed by in camera review and further proofs.  

Essentially, the Court may examine the log on its face to determine “whether an attorney was 

involved” as the author or recipient, whether there is an attorney-client relationship, whether the 
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document was disclosed to third-parties identified on the log, and “whether the communication 

involved legal advice,” and for work product such things as “whether the document was created 

in anticipation of litigation.”  See Rambus, 220 F.R.D. at 272.  If the log on its face reveals that the 

privilege does not apply or has been waived, the Court may rule on that basis alone. 

 Nonetheless, waiver is not the only potential remedy when the log is inadequate on its face:  

“When a party provides an inadequate … privilege log, the Court may choose between four 

remedies: (1) give the party another chance to submit a more detailed log; (2) deem the inadequate 

log a waiver of the privilege; (3) inspect in camera all the withheld documents; and (4) inspect in 

camera a sample of the withheld documents.”  See SecTek Inc. v. Diamond, No. 1:15-cv-1631-

GBL-MSN, 2016 U.S. Dist. LEXIS 140098, *8-9 (E.D. Va. Oct. 6, 2016) (citations omitted).  

Given that waiver is so harsh, it may not be the most appropriate remedy in all circumstances. 

 Procedural Waivers:  Procedural waivers come in various forms.  The easiest to determine 

is the failure to serve a log: “To withhold materials without such notice [i.e., an express claim and 

description of withheld materials] is contrary to the rule, subjects the party to sanctions under Rule 

37(b)(2), and may be viewed as a waiver of the privilege or protection.”  ADV. COM. NOTES, 146 

F.R.D. at 639.  Thus, Courts generally find waiver based on the failure to serve a privilege log.  

SecTek, 2016 U.S. Dist. LEXIS 140098 at *6-10 (citation omitted) (failure to serve “a privilege 

log in a timely manner” results in waiver); D’Addario v. Geller, No. 2:02cv250-RBS-TEM, 2005 

U.S. Dist. LEXIS 37065, *21-23 (E.D. Va. June 28, 2015) (“failure to expressly make a claim of 

attorney-client privilege” under Rule 26(b)(5) “acts as a waiver”).  Thus, the failure to serve a Rule 

26(b)(5) privilege log may constitute a waiver even if you have made a Rule 34(b)(2) objection. 

 What about an omission from the log?  It depends.  If the omission is inadvertent, it might 

be excusable; but if the omission resulted from the exercise of counsel’s judgment, it might not.  
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See International Ins. Co. v. Certain Underwriters at Lloyd’s London, No. 88-C-9838, 1992 U.S. 

Dist. LEXIS 16311, *3-4 (N.D. Ill. Oct. 26, 1992) (the omission was not “inadvertent,” and party 

could not change grounds originally asserted to assert new grounds omitted from original log); 

Obeid v. La Mack, 14 Civ. 6498; 2016 U.S. Dist. LEXIS 170826, *15-16; 2016 WL 7176653 

(S.D.N.Y. Dec. 9, 2016) (party not allowed to add grounds omitted from original log).  What about 

a negligent omission?  Do not expect a free pass.  Where a party “has taken no precautions to 

properly assert the privilege, and has allowed time to pass without clarifying the basis of its 

assertion of privilege, waiver of the privilege may be the appropriate sanction.”  Cappetta, 2008 

U.S. Dist. LEXIS 103902 at *12-13 (citations omitted); see also Nance v. Thompson Med. Co., 

No. 2:95cv158, 1997 U.S. Dist. LEXIS 21044, *1-3 (E.D. Tex. May 9, 1997) (analyzing whether 

omission was “inadvertent” and finding it was not).  Thus, just like the failure to serve a log, a 

deliberate decision regarding the content of the log, or a culpably negligent omission, may 

constitute a waiver of any otherwise applicable privilege or protection. 

 Timing:  Rule 26(b)(5) does not state when a privilege log is due but there are several 

possible deadlines:  One option would be to serve it with your objections, which are due fifteen 

days after service of the requests.  See E.D.VA.CIV.R. 26(C).  That is probably too soon for a 

detailed log, but your objections will at least need to specify a privilege objection.  FED.R.CIV.P 

34(b)(2)(C).  So, the privilege analysis must be seriously undertaken very early in the process. 

Should the log be served together with the Rule 34 response and document production?  

Judge Lee says, “Yes,” and found waiver when the log was not served then.  See SecTek, 2016 

U.S. Dist. LEXIS 140098 at *8-10 (citing cases for the proposition that, absent the parties’ 

agreement or an order, the log is due with the Rule 34 response).  To avoid that outcome, the 

timing of privilege logs should be raised in the Rule 26(f) conference, addressed in the joint 
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discovery plan, and confirmed in the Rule 16(b) order.  If there is no agreement, however, seek a 

ruling at the Rule 16(b) conference. 

In fact, Rule 26(f)(3)(D) states that the discovery plan should address “any issues about 

claims of privilege or of protection as trial-preparation materials, including—if the parties agree 

on a procedure to assert these claims after production.”  Moreover, reaching an agreement (or 

obtaining an order) is indispensable if rolling productions will be used.  If the time for serving a 

privilege log is not in the plan or an order, however, the Court might assume that the log is due 

with the Rule 34 response and document production. 

 If you have a deadline, but miss it, you may face waiver even if you serve a log later: Where 

a party “has allowed time to pass without clarifying the basis of its assertion of privilege, waiver 

of the privilege may be the appropriate sanction.”  Cappetta, 2008 U.S. Dist. LEXIS 103902 at 

*12-13 (citations omitted).  But a finding of waiver is “not an automatic consequence” of 

untimeliness; because that remedy is so “harsh” it may be best reserved for unjustified or 

prejudicial delay.  See 8 WRIGHT, MILLER & MARCUS, FEDERAL PRACTICE AND PROCEDURE: CIVIL 

3d, § 2016.1 at 326-31 (2010).  Moreover, waiver is not the only potential remedy:  “When a party 

provides an … untimely privilege log, the Court may choose between four remedies: (1) give the 

party another chance to submit a more detailed log; (2) deem the [untimely] log a waiver of the 

privilege; (3) inspect in camera all the withheld documents; and (4) inspect in camera a sample of 

the withheld documents.”  See SecTek Inc., 2016 U.S. Dist. LEXIS 140098 at *8-9 (citations 

omitted).  While a compliant log is better late than never, it is better never late. 

 Finally, if you expect to be late, tell the other side.  If they will not agree to an extension, 

you may seek a protective order from the Court extending your time.  As the rule revisors 

explained, “A party can seek relief under [Rule 26(c)] if compliance with the requirement of 
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providing this information would be an unreasonable burden.”  ADV. COM. NOTES, 146 F.R.D. at 

639; see also Mason C. Day Excavating, Inc. v. Lumbermens Mut. Ins. Cas. Co., 143 F.R.D. 601, 

609 (M.D.N.C. 1992) (“The party opposing disclosure has a duty to seek a protective order and 

has the burden of showing good cause through a factual demonstration if necessary.”).  In sum, it 

is never too early to take appropriate action to preserve a privilege, while acting too late may 

constitute a waiver. 

 Adequacy of the Description—by Category:  The rule revisors also stated that detailed 

information generally would be required for each document but recognized that this requirement 

might be “unduly burdensome when voluminous documents are claimed to be privileged or 

protected, particularly if the items can be described by categories.”  ADV. COM. NOTES, 146 F.R.D. 

at 639.  The party seeking to avoid the requirement of detailed itemization, however, must “seek 

relief under [Rule 26(c)],” showing that “compliance with the requirement for providing 

[document-by-document] information would be an unreasonable burden.”  Id.  If you believe this 

issue will figure in your case, you should raise it at the earliest feasible time—such as, when the 

joint discovery plan is drafted or at the Rule 16(b) conference—do not just assume you will be 

allowed to serve a categorial privilege log when the time comes. 

 The leading case supporting logging by category is SEC v. Thrasher, No. 92-Civ.-6987 

(JFK), 1996 U.S. Dist. LEXIS 3327; 1996 WL 125661 (S.D.N.Y. Mar. 20, 1996).  In Thrasher, 

the parties disputed the nature and extent of the necessary description.  The Magistrate Judge noted 

that “Typically, a privilege log must identify each document and provide basic information, 

including the author, recipient, date and general nature of the document.”  Id., 1996 U.S. Dist. 

LEXIS 125661, *2.  The Court then stated this test for when departure from the general rule would 

be permitted: 
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Nonetheless, the courts retain some discretion to permit less detailed disclosure in 
appropriate cases.  For example, the governing rules specifically provide that if 
detailed disclosure would, in effect, reveal the very information that may be 
privileged, the party may tailor his response to mask such sensitive information.  It 
is equally apparent that, in appropriate circumstances, the court may permit the 
holder of withheld documents to provide summaries of the documents by category 
or otherwise to limit the extent of his disclosure.  This would certainly be the case 
if (a) a document-by-document listing would be unduly burdensome and (b) the 
additional information to be gleaned from a more detailed log would be of no 
material benefit to the discovering party in assessing whether the privilege claim is 
well grounded. 

Id., at *2-3 (citations omitted).  The Thrasher test has been applied by at least one Court in this 

District to approve a party’s categorical privilege log.  Asghari-Kamrani v. United Servs. Auto. 

Ass’n, No. 2:15-cv-478; 2016 U.S. Dist. LEXIS 191666, *8-13; 2016 WL 8243171, *3-4 (E.D. 

Va. Oct. 21, 2016) (Leonard, U.S.M.J.).  While sensible in the appropriate case, remember that 

this is the exception, not the rule, even when you have a lot of documents to log. 

 Email Strings:  Email strings pose a logistical and practical challenge for assertion of 

privilege, that has not resulted in uniform rulings.  Some cases allow logging the chain as a unit; 

others require message-by-message analysis and assertion.  See 8 WRIGHT, MILLER & MARCUS, 

FEDERAL PRACTICE AND PROCEDURE: CIVIL 3d, § 2016.1 at 339-41 & n.30 (2010 & 2018 Supp.) 

(collecting divergent case rulings).  Significantly, for our purposes, the Fourth Circuit has come 

down on the side of message-by-message analysis: “Generally, each e-mail within a particular line 

of discussion must be analyzed separately for privilege purposes.”  Interbake Foods, 637 F.3d at 

503.  That translates to message-by-message analysis and usually results in the production of email 

strings from which privileged messages have been redacted and then logged as separate 

documents. 

Challenging the Privilege Log:  The Rules do not specify how or when the receiving party 

must make a motion challenging the producing party’s privilege log.  The “how” most often is a 

motion to compel—i.e., a motion to compel production of specific documents listed on the other 
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party’s privilege log.  The “when” poses a logistical dilemma:  Privilege logs often are served very 

late in the discovery process—whether by agreement or not.  Generally, in the Alexandria 

Division, all discovery motions need to be filed and heard before the cut-off.  Is there an exception 

for privilege log challenges?  Not really, but perhaps there should be.  So, keep that deadline in 

mind when negotiating the timing for service of the privilege logs. 

Prior to filing a motion to compel, you must meet and confer to narrow or obviate the 

dispute—such as, agreeing to production of certain documents, filing a supplemental log, or 

limiting the number of challenged documents.  In your motion, be clear about the relief you seek—

a finding on the face of the log that a privilege does not apply (e.g., that documents created by an 

accountant are not privileged under federal law); a finding of substantive waiver (e.g., the 

privileged communication was disclosed to a third party, or work product has been “used” in the 

case, etc.); or a procedural waiver (e.g., belated service of a log).  Remember, the Court has several 

options—finding waiver, in camera review, and other sanctions—so, be clear about which remedy 

you think is appropriate. 

 Sampling:  As noted above, when a log entry is challenged as inadequate on its face to 

show a privilege, the Court may “inspect in camera a sample of the withheld documents.”  See 

SecTek, 2016 U.S. Dist. LEXIS 140098 at *8-9.  If sampling will be used, however, there are some 

fundamental questions:  How many privileged documents are too many for individual review, such 

that sampling is more appropriate?  Who selects the samples and by what criteria?  What is a 

“representative” sample?  Is random sampling (e.g., every fifth item) better than allowing one 

party, or the Court, to select items?  How many samples are enough (e.g., 5%)?  Should different 

categories be sampled separately (e.g., in securities litigation, if 250 documents are withheld as 

“attorney-client communications regarding proxy statement,” should those be sampled separately 
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from 250 documents withheld as “work product drafts of proxy statement”)?  Perhaps you should 

consult with a statistician prior to engaging in complicating sampling. 

 In some cases, the sampling is clearly inappropriate.  In American Nat’l Bank & Trust Co. 

v. Equitable Life Assur. Society, 406 F.3d 867 (7th Cir. 2005), the Magistrate Judge declined even 

to consider individualized in camera review (although “only” about 400 documents—“a half 

box”—were logged).  Instead, the Magistrate Judge allowed the plaintiff to select 20 documents 

from defendant’s log, found that five of those 20—25%—were not privileged (but that the other 

fifteen were), and held that a 25% “error rate” allowed for the inference of “bad faith,” resulting 

in a finding of waiver as to all documents.  The Seventh Circuit found that this sampling procedure 

was “clearly not fair,” was “too arbitrary to be accurate,” and thus was “onerous.”  Id. at 878-80.  

The appellate court faulted the failure to conduct individualized review of all 400 documents, the 

application of an error rate which had no “logical foundation,” and the selection process that 

allowed the plaintiff to choose “the most vulnerable” items on the log leading to an 

unrepresentative sample.  Id. at 879.  Thus, this case instructs how not to do a sampling of privilege 

log documents. 

In other circumstances, however, sampling provides a conclusive answer.  In Rattner v. 

Chubb Nat’l Ins. Co., No. 1:17-cv-00136-GBL-MSN, 2017 U.S. Dist. LEXIS 70141; 2017 WL 

1836444 (E.D. Va. May 8, 2017), Magistrate Judge Nachmanoff allowed the plaintiff to select 10 

documents from the 79 on defendant’s log that remained in dispute, all of which passed muster; 

result: no waiver.  In Knurr v. Orbital ATK, Inc., No. 1:16-cv-1031-TSE-MSN, 2018 U.S. Dist. 

LEXIS 116333; 2018 WL 3359568 (E.D. Va. July 9, 2018), Magistrate Judge Nachmanoff allowed 

the plaintiff to select 10 documents from each of two logs, all of which failed to pass muster; result: 
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waiver as to all documents on the logs of the same category (i.e., accountant workpapers).  

Sometimes, the results are so overwhelming that they are valid regardless of the process. 

* * * 

 So, there are a lot of problems to be solved as you work through the procedures under Rule 

26(b)(5)(A)—and we have not even gotten to Rule 26(b)(5)(B) regarding inadvertent production 

of privileged documents, which we will leave for another CLE. 

2. PROPOSED CHANGES TO RULE 30(b)(6) DEPOSITIONS. 

 In 1970, when the deposition and discovery rules were revised and expanded to assume 

their contemporary forms, one of the innovations was the Rule 30(b)(6) deposition of corporations 

and other organizations (like partnerships, government agencies, unions, etc.).  Under prior 

practice, the examining party would name an individual deponent for examination, who could only 

be deposed based on his or her personal knowledge.  This sometimes led to a series of costly but 

ineffective depositions when the examining party did not know who to depose on selected topics, 

or a game of hide-and-seek if the individual deponents deferred to others as having more 

knowledge.  See Haney v. Woodward & Lothrop, Inc., 330 F.2d 940, 944 (4th Cir. 1964).  This 

rule innovation was intended to “curb” that practice, known as “bandying.”  ADV. COM. NOTES, 

48 F.R.D. 487, 514-15 (1970).  The rule also was proposed as less burdensome to the organization 

being deposed by allowing it to offer one or a few officers and agents for deposition, instead of an 

“unnecessarily large number” that might have been selected by the other party.  Id.  Thus, Rule 

30(b)(6) was intended to benefit both sides, and generally does so. 

 The rule, virtually unchanged since 1970, reads as follows: 

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a 
party may name as the deponent a public or private corporation, a partnership, an 
association, a governmental agency, or other entity and must describe with 
reasonable particularity the matters for examination. The named organization must 
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then designate one or more officers, directors, or managing agents, or designate 
other persons who consent to testify on its behalf; and it may set out the matters on 
which each person designated will testify. A subpoena must advise a nonparty 
organization of its duty to make this designation. The persons designated must 
testify about information known or reasonably available to the organization. This 
paragraph (6) does not preclude a deposition by any other procedure allowed by 
these rules. 

FED. R. CIV. P. 30(b)(6).  But this rule may soon change. 

 Since 2016, the ABA and a subcommittee of the Advisory Committee have been 

considering numerous changes to Rule 30(b)(6).  Those include: requiring a witness with first-

hand knowledge; formalizing a process for objecting to the notice (in lieu of a motion for a 

protective order); limiting the number of topics; limiting the number of witnesses or how they 

count for the 10-deposition limit; limiting questioning beyond the topics or limiting binding effect 

of the resulting testimony; clarifying the “reasonable particularity” requirement; barring 

“contention” depositions and limiting them to factual matters; and allowing the organization to 

impeach or contradict the designee’s testimony at trial with other evidence. 

A draft with several of these changes was published for comment.  After the comment 

period ended, and the subcommittee proposed this change to Rule 30(b)(6):  “Before or promptly 

after the notice or subpoena is served, and continuing as necessary, the serving party and the 

organization must confer in good faith about the number and description of the matters for 

examination and the identity of each person the organization will designate to testify.”  More 

comments were received and revealed that these proposed changes were anything but universally 

well-received. 

 To be sure, most comments favored meeting and conferring about topics.  Consumer law 

groups also supported the requirement of identifying deponents in advance because of the 

asymmetry in the parties’ information about knowledgeable witnesses.  Corporations and large 

law firms, in contrast, predicted that conferring about identities “would increase the number of 
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disputes” and might force them to select a “weak” witness demanded by the serving party who 

may offer testimony “that helps the noticing party.”  (Editor’s note:  As opposed “helpful-only-to-

my-employer” testimony of a well-coached witness selected by the organization?)  Meeting and 

conferring on identities also were thought to “open the door to gamesmanship and mini-trials over 

witness selection,” as well as “motions practice and bickering.”  (Editor’s note:  As opposed to 

“bandying”?).  We will soon see how this all turns out. 

 Interestingly, even without these proposed changes, parties in the EDVA routinely meet 

and confer on both topics and identities.  The give-and-take on topics results, I think, because the 

receiving party will likely have served an objection to the notice.  The give-and-take on identities 

also is routine in the EDVA, which strictly limits the number of depositions, so that witnesses’ 

individual-depositions may be coordinated with their appearances as designee-deponents.  That 

saves time, travel, and money for both sides.  Also, I believe that the asymmetry in information 

about knowledgeable witnesses is a valid concern—one that I certainly would bicker about and 

would engage in motions practice to overcome if necessary because the other parties’ initial 

disclosures or interrogatory answers rarely provide an adequate roadmap of who to depose based 

on personal knowledge or as a corporate designee. 

3. EDITING DEPOSITION TESTIMONY—REDUX. 

 We looked at this topic in 2013, yet it continues to be a problem.  Under the deposition 

rule, either the deponent or a party may request that the deposition be read and signed; during the 

ensuing 30-day period, the deponent may make “changes in form or substance:” 

(e) Review by the Witness; Changes. 

 (1) Review; Statement of Changes.  On request by the deponent or a party before 
the deposition is completed, the deponent must be allowed 30 days after being 
notified by the officer that the transcript or recording is available in which: 

  (A) to review the transcript or recording; and 
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 (B) if there are changes in form or substance, to sign a statement listing the 
changes and the reasons for making them. 

 (2) Changes Indicated in the Officer’s Certificate.  The officer must note in the 
certificate prescribed by Rule 30(f)(1) whether a review was requested and, if so, 
must attach any changes the deponent makes during the 30-day period. 

 
FED.R.CIV.P. 30(e).  Just how far can the deponent go to note changes in form or substance?  Can 

he only change “The light was read” to “The light was red”, or can he change “The light was red” 

to “The light was green”?  Despite there being only one rule, there are many interpretations of it, 

so the answer may depend on which judge you get. 

 While not purporting to be a uniformly applied rule in this District, several judges have 

taken strong positions on this issue.  Here are some of their pithy rulings: 

 “[T]he errata sheet clearly makes substantive changes, not technical or typographical 
changes, to plaintiff’s deposition testimony.  Altering deposition testimony in this manner 
is not a permissible use of errata sheets.”  Lee v. ZOM Clarendon, L.P., 689 F. Supp. 2d 
814, 816 n.3 (E.D. Va. 2010) (citations omitted) (Ellis, J.). 

 “[A] deposition is not a take home exam.”  Id. (citation omitted) 

 “[The deponent’s] errata entries and declaration statement moreover strike this Court as a 
bit too convenient.  ‘[T]he purpose of an errata sheet is to correct alleged inaccuracies in 
what the deponent said at his deposition, not to modify what the deponent said for tactical 
reasons or to reflect what he wishes that he had said.’  Rule 30(e) (allowing the submission 
of errata sheets), ‘cannot be interpreted to allow one to alter what was said under oath.  If 
that were the case, one could merely answer the questions with no thought at all then return 
home and plan artful responses.  Depositions differ from interrogatories in that regard.  A 
deposition is not a take home examination.”  Touchcom, Inc. v. Bereskin & Parr, 790 F. 
Supp. 2d 435, 465 (E.D. Va. 2011) (Cacheris, J.) (citations omitted). 

 “It makes no sense to allow a deponent to change sworn testimony merely because after 
the deposition he wishes that he had said something other than what was said.  Indeed, to 
adopt such an approach would be to set at naught the efficacy of the deposition process.”  
E. I. du Pont de Nemours & Co. v. Kolon Indus., Inc., 277 F.R.D. 286, 297 (E.D. Va. 2011) 
(Payne, J.) (DuPont II) 

 “Nor can the errata process permitted by Rule 30(e) be used to allow post-deposition 
revision of testimony to conform a witness’ testimony to enhance a party’s case.  That too 
would undermine the purpose for which depositions are allowed under the federal rule.”  
Id.  
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 Suffice it to say that deposition editing (and lawyer-editors) are skeptically viewed in this 

District.  Indeed, if you want to read a tour de force against deposition editing, read DuPont II.  If, 

after all this, you are still tempted edit, follow the procedural rules, explain the changes, and act in 

a timely manner.  As Judge Payne explains in DuPont II, these rules are strictly enforced even 

when the edits are permissible. 

 Despite Judge Payne’s clear edicts, a litigant in a case before him recently tried to change 

her deposition testimony.  In Lee v. Henrico County, No. 3:18-cv-508-REP, 2019 U.S. Dist. LEXIS 

43002; 2019 WL 1233850 (E.D. Va. Mar. 15, 2019), the plaintiff, suing for race discrimination, 

was asked if she thought that her superior “intentionally discriminated against” her; in her 

deposition testimony, plaintiff said, “No I don’t.”  In her errata sheet, plaintiff sought to change 

that answer to “Yes, I believe it was intentional, but not malicious.”  Applying his reasoning from 

DuPont II, Judge Payne would not allow that alteration. 

 Finally, in the Western District, Hon. Michael F. Urbanski recently provided a well-

researched analysis of the case law.  He noted the lack of Fourth Circuit precedent, and distilled 

the case law from District Courts and other Circuits into three approaches:  the “permissive,” 

“traditional approach,” which allows “substantive—even contradictory—changes” but also allows 

vigorous cross-examination and reopening of a deposition; the “modern approach,” exemplified 

by DuPont II, which applies Rule 30(e) “more narrowly and allow[s] only corrections to 

transcription errors;” and the “case-by-case approach” used in the Third Circuit, which may allow 

substantive changes—even contradictory ones—but only if there is a “compelling justification.”  

See Grottoes Pallet Co. v. Graham Pkg. Plastics Prods., Inc., No. 5:15-cv-00017, 2016 U.S. Dist. 

LEXIS 1459; 2016 WL 93869 (W.D. Va. Jan. 7, 2016).  As in many other cases applying Rule 

30(e) when a litigant makes changes to tailor deposition testimony to fit his needs, Judge Urbanski 
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also employed a healthy dose of skepticism when considering the “abrupt” changes made just 

before summary judgment briefing. 

 Thus, right or wrong, a deposition answer may be carved in stone. 

4. RULE 45:  OBJECTIONS. 

 Under Rule 45, the subpoena-recipient always has had (and still has) standing to assert “all 

the rights conferred by Rules 26-37 or any other authority” to object to the subpoena.  ADV. COM. 

NOTES, 134 F.R.D. 525, 671 (1991).  That would include objecting to the relevance of the material 

subpoenaed.  See Stoney Glen, LLC v. Southern Bank & Trust Co., No. 2:13cv8-HCM-LRL; 2013 

U.S. Dist. LEXIS 146675, *11, *16; 2013 WL 5514293 (E.D. Va. Oct. 2, 2013) (“Although Rule 

45 does not list irrelevance as a reason for quashing a subpoena, the scope of discovery allowed 

under a subpoena is the same scope of discovery allowed under Rule 26.”) (citations omitted).  In 

addition, certain “new” rights were added in 1991 (as Rule 45(c)), which now are found in Rule 

45(d), including protection from “undue burden and expense,” the allowance of “a reasonable time 

to comply,” to shield “privileged or other protected matter,” and to alleviate “undue burden.”  

FED.R.CIV.P. 45(d)(1)-(3).  In certain circumstances, the court “must” quash or modify the 

offending subpoena, in others the court “may” quash or modify the subpoena.  FED.R.CIV.P. 

45(d)(3)(A) (“must”) & (B) (“may”).  If warranted, the court may impose certain terms and 

conditions in lieu of quashing or modifying the subpoena.  FED.R.CIV.P. 45(d)(3)(C).  So, all told, 

the subpoena-recipient who receives an outrageously burdensome and invasive request for 

documents should feel secure, right?  Wrong! 

 In 1991, the time for responding to a subpoena was extended from 10 days to 14 days, in 

part “to allow a bit more time for [any] objections to be made.”  ADV. COM. NOTES, 134 F.R.D. at 

672.  But under the 2013 amendments, only a “reasonable time” for compliance is required 
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(FED.R.CIV.P. 45(d)(3)(A)(1)), which may be shorter than 14 days.  In certain instances, that may 

be way too little time to assert “specific” objections. 

Despite the allowance of 30 days for a party to object to Rule 34 document requests 

(FED.R.CIV.P. 34(b)(2)(A)), the subpoena-recipient must serve his “written objection” to 

document requests “before the earlier of the time specified for compliance or 14 days after the 

subpoena is served.”  FED.R.CIV.P. 45(d)(2)(B).  Furthermore, just as under Rule 34, the subpoena-

recipient has the obligation of stating his objections with specificity and bears the burden “to show 

that discovery should not be allowed.”  Castle v. Jallah, 142 F.R.D. 618, 620 (E.D. Va. 1992).  

How is that fair, when a subpoena-recipient may be served with as subpoena of scope 

“coextensive” with the scope of Rule 34? 

Under a new Fourth Circuit case, however, the Court must give “special weight” to the 

subpoena recipient’s nonparty status when analyzing relevance and proportionality—particularly 

when the subpoena demands “a mountain of documents and emails relevant in some way to the 

parties’ dispute, even though much of it is uninteresting or cumulative.”  Virginia Dept. of 

Corrections v. Jordan, No. 17-7594, 2019 U.S. App. 10752, *15-19; 2019 WL 1562312 (4th Cir. 

Apr. 11, 2019).  This new solicitousness, however, should not be mistaken as a hall-pass. 

The subpoena recipient still must serve objections because the failure to timely serve 

objections constitutes of waiver of all objections, including “objections based on claims of 

privilege.”  In re Buchanan Ingersoll, P.C., 202 Fed. Appx. 454, 2006 U.S. App. LEXIS 26231 

(Fed. Cir. 2006) (applying Fourth Circuit law); Williams, 303 F. Supp. 3d at 441 (same); accord 

See In re Motorsports Merchandise Antitrust Litig., 186 F.R.D. 344, 349 (W.D. Va. 1999) (same).  

However, in “unusual circumstances and for good cause … the failure to act timely will not bar 

consideration of objections.”  Motorsports, 186 F.R.D. at 349-50; accord Williams, 303 F. Supp. 
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3d at 441.  Those circumstances include a facially overbroad subpoena, undue expense, or the 

informal assertion of objections.  Motorsports, 186 F.R.D. at 349-50.  So, timely objections 

generally are needed. 

 Can a party object to a document-subpoena that has been served on its accountant or 

lawyer, or its part supplier, etc.?  The general rule is that only the subpoena-recipient can “object” 

to a subpoena, and that a party lacks standing to object to a subpoena unless, and only to the extent, 

the party “claims some personal right or privilege to the documents sought.”  Green v. Sauder 

Mouldings, Inc., 223 F.R.D. 304, 306 (E.D. Va. 2004).  However, a party may move for a 

protective order or make a motion to quash the subpoena.  Williams, 303 F. Supp. 3d at 442.  Under 

current Rule 45, these events may take place in different courts—the subpoena recipient may 

object and move to quash in the district encompassing the place of compliance, while the party 

may move for a protective order or to quash in the issuing court—i.e., the court where the action 

is pending.  If this occurs, perhaps transfer is warranted. 

Finally, if a party moves to quash or for a protective order, he must act quickly—before 

the time for compliance.  Williams, 303 F. Supp. 3d at 442-43.  Under revised Rule 45, a notice of 

service of a subpoena is must be served on each party “before [the subpoena for documents] is 

served.”  FED.R.CIV.P. 45(a)(4) (emphasis added).  So, a party may—indeed, must—stay on top 

the subpoenas that are issued and served to protect its rights through timely action. 

5. RULE 45:  ASSERTION OF PRIVILEGES. 

 In 1991, the revisers incorporated the Rule 26(b)(5) privilege log procedures as former 

Rule 45(d)(2) (ADV. COM. NOTES, 134 F.R.D. at 674-75), which is now Rule 45(e)(2).  The 

subpoena-recipient must assert a “privilege objection” within the time allowed for other objections 

or be “at risk of waiving the privilege or protection.”  Id. at 675.  As noted above, the subpoena-
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recipient must assert privilege objections within a very short time—the shorter of the time for 

compliance or 14 days.  FED.R.CIV.P. 45(d)(2)(B).  Must the recipient and his lawyers have 

completed the privilege review by then and serve a privilege log with the objections?  The answer 

may depend on the volume of documents to be reviewed and produced.  But if not due earlier, a 

privilege log is due at some point—probably soon after the production. 

 The revisors state that a subpoena-recipient “who fails to provide adequate information 

about the privilege or protection claim to the party seeking the information is subject to an order 

to show cause why the person should not be held in contempt … .”  ADV. COM. NOTES, 134 F.R.D. 

at 675.  If you are making a small production and there are not many privileged documents, you 

may need to comply with both obligations—objections and privilege log—within the time for 

stating objections.  However, “[a] person served with a subpoena that is too broad may be faced 

with a burdensome task to provide full information regarding all that person’s claims to privilege 

or work product protection.  Such a person is entitled to protection that may be secured through an 

objection made pursuant to [Rule 45(d)(2)(B)].”  Id.  A good faith effort to comply through both 

production and at least a generalized privilege objection may save you from a finding of waiver 

(or citation for contempt, or both).  See Motorsports, 186 F.R.D. at 349 (“unusual circumstances” 

that prevent waiver of objections include, inter alia, “a subpoena that is overbroad on its face” and 

“a subpoena that would impose significant expense on a non-party acting in good faith”).  And, of 

course, the subpoena-recipient may obtain an extension of time to comply by agreement or on its 

own motion for a protective order. 

6. RULE 45:  TRANSFER. 

The 2013 revisions to Rule 45 codified the authority of ancillary courts to “transfer” a 

subpoena-related motion to the court where the action is pending.  FED.R.CIV.P. 45(f).  The 
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authority to transfer is limited to instances where the subpoena-recipient has consented or there 

are “exceptional circumstances.”  Id.  The circumstances to be balanced include the following: 

[W]hen a court assesses whether “exceptional circumstances” exist to permit 
transfer, the “prime concern should be avoiding burdens on local nonparties subject 
to subpoenas, and it should not be assumed that the issuing court is in a superior 
position to resolve subpoena-related motions.”  However, “transfer may be 
warranted in order to avoid disrupting the issuing court’s management of the 
underlying litigation … if such interests outweigh the interests of the nonparty 
served with the subpoena in obtaining local resolution of the motion.”  To carry out 
this balancing test, courts … have considered “the complexity, procedural posture, 
duration of pendency, and the nature of the issues pending before, or already 
resolved by, the issuing court in the underlying litigation,” and have considered the 
goals of judicial economy and the avoidance of inconsistent results. 

Flynn v. FCA US LLC, 216 F. Supp. 3d 44, 46 (D.D.C. 2016) (citations omitted); accord Judicial 

Watch, Inc. v. Valle Del Sol, Inc., 307 F.R.D. 30, 34 (D.D.C. 2014).  Transfer is supposed to be 

“rare,” and so careful analysis of the circumstances is warranted. 

 When a case is transferred to the issuing court—that is, the Court where the action is 

pending—expect that the issuing court will apply is own circuit’s law, rather than the law of the 

transferor court.  See Williams, 303 F. Supp. 3d at 440 n.4.  The law of the transferor court, 

however, may be used “as persuasive authority.”  Id.  This may be an important distinction if the 

two circuits use different analyses, or of the transferor district had local rules or practices that the 

subpoena recipient followed when objecting, asserting privileges, or otherwise responding to the 

subpoena. 

7. REDACTING IRRELEVANT INFORMATION FROM RELEVANT 
DOCUMENTS—REDUX! 

 The topic of “unilateral” redactions of irrelevant information was included last year 

because it seemed so unusual.  Little did I know that I would run into it again and again in my 

cases over the last twelve months.  And once I saw it in my own cases, I began to see it other cases, 
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too, until I imagined that it was becoming commonplace.  Thus, I thought it was worth another 

look. 

 First, what do we mean by “unilateral” redactions of irrelevant information?  An email 

chain, contract, board minutes, or other documents, may contain both relevant and irrelevant 

information, and the irrelevant information may be confidential business information or private 

information.  May the producing party “unilaterally” (that is, without the Court’s or the other side’s 

consent) redact portions of each document that purportedly contains confidential or private 

information that is (in the producing party’s judgment) irrelevant, while producing the rest of the 

document?  To my knowledge, neither the Supreme Court nor the Fourth Circuit has ruled on this 

issue.  Likewise, to my knowledge, no judge in this District has rendered a published ruling on this 

issue.  (But, I expect Judge Payne may do so any day now!)  Thus, a survey of the case law may 

be appropriate to frame this issue. 

 The Caselaw is Split:  The lead story is that the caselaw is split on whether such redactions 

of irrelevant, confidential information are allowed even where there is a protective order in place.  

District Courts addressing the redaction issue have acknowledged that the case law is split.  E.g., 

Beverage Distribs. v. Miller Brewing Co., No. 2:08-cv-827 (lead case), 2010 U.S. Dist. LEXIS 

50732, *11-13 (E.D. Ohio Apr. 28, 2010) (collecting cases on both sides of issue); David v. Alphin, 

No. 3:07cv11, 2010 WL 1404722, *7-8 (W.D.N.C. Mar. 30, 2010) (disallowing redactions but 

noting that “[o]ther courts have approved the judicious use of unilateral redaction, allowing the 

offended party to challenge the redaction through in camera inspection”).  But the split is not even. 

In a recent decision, a Special Master found that the “unilateral redaction of irrelevant 

information has been the subject of many recently decided cases,” and that “there is case law that 

says one can unilaterally redact, and there are cases that say one cannot.”  Engage Healthcare 
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Communs., LLC v. Intellisphere, LLC, No. 12-cv-00787 (FLW) (LHG), 2017 U.S. Dist. LEXIS 

135101, *8 (D.N.J. April 26, 2017) (Special Master’s report).  After reviewing the caselaw (Id. at 

*8-10), the Special Master found that the “majority of cases … clearly state that unilateral 

redactions based on one party’s subjective view of relevance are improper.”  Id. at 10-14 

(collecting “majority” rule cases).  Against that strong current of cases, however, the Special 

Master noted that redactions for privilege is “clearly” proper, as are cases in which courts 

undertake “after-the-fact” determinations of whether redactions should be allowed to remain.  Id. 

at 10-11 & n.3.  Determining which rule applies in your case can be difficult. 

 No, you can’t!  When arguing or ruling against redactions, parties and courts will rely on 

the line of cases that strongly condemns redactions of irrelevant information by a party when there 

is a protective order governing use and disclosure of discovery materials.  The no-you-can’t cases 

often use statements like this: “the Federal Rules provide no procedural device for unilateral 

redaction by a party and it is a procedure that is not favored.”  In re FedEx Ground Pkg. Sys., Inc., 

No. 3:05-MD-527; 2007 U.S. Dist. LEXIS 1865, *14; 2007 WL 79312, *5 (N.D. Ind. Jan. 5, 2007).  

Or this: “Nothing in [Rule 34] either expressly or impliedly authorizes a party to unilaterally redact 

documents. If anything, the Rule contemplates that a party cannot do so.”  Engage Healthcare, 

2017 U.S. Dist. LEXIS 135101 at *17.  Or this: “Redaction is, after all, an alteration of potential 

evidence.  The Federal Rules sanction only very limited unilateral redaction, see Fed. R. Civ. P. 

5.2.  Outside of these limited circumstances, a party should not take it upon him, her or itself to 

decide unilaterally what context is necessary for the non-redacted part disclosed, and what might 

be useless to the case.”  Evon v. Law Offices of Sidney Mickell, 2010 U.S. Dist. LEXIS 20666, 

2010 WL 455476, n.1 (E.D. Cal. Feb. 3, 2010).  The no-you-can’t cases also stress that if there is 

a protective order in place, it will be adequate protection for the producing party’s confidentiality 
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interests.  E.g., Houston Police Officers’ Pension Sys. v. State Global Advisors (In re State Street 

Bank & Trust Co. Fixed Income Funds Invs. Litig.), No. 08-md-1945, 2009 U.S. Dist. LEXIS 

34967, *5-6 (S.D.N.Y. Apr. 8, 2009) (“the stipulated protective order makes it unnecessary to 

redact any portion of a document on the ground that the portion is non-responsive and irrelevant”).  

These cases also stress that the redacted information may provide “context,” even if otherwise 

irrelevant.  Id.  In most cases, these are powerful arguments for precluding unilateral redactions. 

Yes, you can!  The alternative lines of cases—those that allow redactions and those that 

employ in camera review to resolve disputes about redactions—are thin.  Nonetheless they may 

be just enough to justify redactions in narrow instances. 

For example, the Southern District of Illinois has held that “Courts frequently restrict 

discovery based on relevance. … Although not specifically addressed in [Rule 26], other courts 

have found redaction appropriate where the information redacted was not relevant to the issues in 

the case.”  Spano v. Boeing Co., No. 3:06-cv-00743, 2008 U.S. Dist. LEXIS 31306, *5-7; 2008 

WL 1774460 (S.D. Ill. Apr. 16, 2008) (citations omitted) (in ERISA action filed by employees 

under the “VIP Plan” defendant may redact information about other retirement plans).  Other 

decisions reach the same result.1  Most recently, the Southern District of Florida, over the 

plaintiffs’ objections, invoked the revised “common-sense concept of proportionality” found in 

Rule 26(b)(1) and held that the defendants could “redact certain irrelevant information” because 

“disclosing such information could provide [their] competitors with competitively sensitive 

                                                 
1  See, e.g., Bear Creek Cranberry Co., LLC v. Cliffstar Corp., No. 10-CV-00770; 2011 U.S. Dist. 
LEXIS 76787; 2011 WL 2882078 (W.D.N.Y. July 15, 2011) (defendant “may produce contracts 
in redacted form”); Abbott v. Lockheed Martin Corp., No. 06-cv-0701; 2009 U.S. Dist. LEXIS 
15329; 2009 WL 511866 (S.D. Ill. Feb. 27, 2009) (in class action concerning “defined contribution 
plans,” defendant may redact irrelevant information regarding “defined benefit plans”); Schiller v. 
City of New York, No. 04-Civ. 7922; 2006 U.S. Dist. LEXIS 88854; 2006 WL 352547 (S.D.N.Y. 
Dec. 7, 2006) (plaintiff may redact irrelevant, confidential information from board minutes). 
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information to the ultimate detriment.”  In re Takata Airbag Prods. Liab. Litig., MDL No. 2599, 

2016 U.S. Dist. LEXIS 46206, *142-44 (S.D. Fla. Mar. 1, 2016).  Accordingly, when necessary to 

protect confidential or private information that clearly is irrelevant, the producing party may redact 

limited information from responsive documents. 

Alternatively, other district courts have conducted in camera review to resolve disputes 

about redactions.  See, e.g., Beauchem v. Rockford Prods. Corp., No. 01 C50134, 2002 U.S. Dist. 

LEXIS 14879 (N.D. Ill. Aug. 13, 2002) (approving redactions after review).  To resolve disputes 

about redactions, a court may first order the parties to meet-and-confer; if disputes remain, then 

the contested materials may be submitted for in camera review.  See In re FedEx Ground Pkg. 

Sys., No. 3:05-MD-527; 2007 U.S. Dist. LEXIS 1865, *15-16; 2007 WL 79312 (N.D. Ind. Jan. 5, 

2007) (provisionally allowing redactions and describing procedure for in camera review).  I submit 

that in camera review is appropriate to ensure that nonparty confidential information and privacy 

concerns are not sacrificed unnecessarily when a party responds under Rule 34 or when a nonparty 

responds to a broad Rule 45 subpoena. 

The most frequently approved uses of unilateral redactions appear to be board minutes 

(Schiller), pension plans (Spano, Abbott), complex contracts (Takata, Bear Creek), or employment 

records (FedEx).  There may be others, as well, so do not be cowed when the other side protests 

or the court scowls. 

The Final Word:  If you are going to make unilateral relevance redactions be prepared for 

a fight.  As one court sagely observed, “The court knows of no better way to ensure that a motion 

to compel will be filed than to unilaterally black out large portions of documents as the human 

mind is naturally curious.”  David v. Alphin, 2010 WL 1404722 at *7.  Put another way, “the 

unilateral editing of documents ‘frequently gives rise to suspicion that relevant material harmful 
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to the producing party has been obscured.”  Bonnell v. Carnival Corp., 2014 U.S. Dist. LEXIS 

22459, 2014 WL 10979823, *3 (S.D. Fla. Jan. 31, 2014).  I can tell you from first-hand experience 

on both sides of this issue that these sentiments are spot-on.  If you make unilateral redactions, be 

prepared for accusations of “obstruction,” “spoliation,” “bad faith,” “willful misconduct,” and 

even “unethical conduct.”  That does not mean you should back-down, but you had better buck-

up for the challenge. 

8. REOPENING OR EXTENDING DISCOVERY. 

 One of the hallmarks of the Alexandria Division initial scheduling order is the firm 

discovery cut-off date.  Generally, once the discovery cut-off is set, it may be extended only for 

good cause.  FED.R.CIV.P. 16(b)(4).  Once that date has passed, however, there is no hope of 

obtaining more time—or is there?  Here is what you need to analyze if seeking to reopen discovery: 

(1) whether trial is imminent; (2) whether the request to reopen or extend discovery 
is opposed; (3) whether the non-moving party would be prejudiced; (4) whether the 
moving party was diligent in obtaining discovery within the guidelines established 
by the Court; (5) the foreseeability of the need for additional discovery in light of 
the time allowed for discovery by the Court; and (6) the likelihood that the 
discovery will lead to relevant evidence. 

Vagish LLC v. Seneca Specialty Ins. Co., No. 3:13-3161-TLW, 2016 U.S. Dist. LEXIS 187749, 

*4; 2016 WL 7638133, at *1 (D.S.C. Feb. 5, 2016).  Of course, if you had ample time to take 

discovery but were not diligent, extending or reopening discovery is properly denied.  Reese v. 

Virginia Int’l Terminals, Inc., 286 F.R.D. 282 (E.D. Va. 2012) (denying extension for written 

discovery); see also E.D.VA.CIV.R. 16(B) (“failure to proceed promptly with the normal processes 

of discovery shall not constitute good cause for an extension or continuance”).  And if the other 

party will be prejudiced by reopening of discovery, it may be denied.  Lescs v. William R. Hughes, 

Inc., 168 F.3d 482 (table); 1999 U.S. App. LEXIS 475, *38-40 (4th Cir. 1999) (affirming denial 

of motion to reopen discovery because “ample” time had been allowed and other party would be 
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“unfairly prejudiced” by additional discovery).  So, expect this to be a very narrow gate to pass 

through, if you even can. 

9. DISCOVERY STIPULATIONS. 

 Under Rule 1, the parties are enjoined to cooperate—that is, they have a joint duty with the 

Court to see that the rules of procedure are “construed, administered, and employed” fairly and 

without undue cost or delay.  FED.R.CIV.P. 1; ADV. COM. NOTES, Rule 1 (1993).  This duty binds 

the parties to work together in discovery planning, including arranging the Rule 26(f) conference 

and “attempting in good faith to agree on a proposed discovery plan.”  FED.R.CIV.P. 26(f)(2).  The 

plan itself must address, inter alia, “what changes should be made in the limitations on discovery 

imposed under [the federal] rules or by local rule, and what other limitations should be imposed.”  

FED.R.CIV.P. 26(f)(3)(E).  That plan is then submitted to Court for approval and incorporation in 

the Rule 16(b) scheduling order.  FED.R.CIV.P. 16(b)(1)(A).  Once approved, the Rule 16(b) 

scheduling order may be modified only for “good cause.”  FED.R.CIV.P. 16(b)(4).  Is that the only 

method to modify discovery procedures or limitations? 

No.  There is another free-standing rule that authorizes the parties to stipulate that “other 

procedures governing or limiting discovery be modified” except for extensions of time for 

completing discovery, which must be approved by the Court.  FED.R.CIV.P. 29(b) (emphasis 

added).  Is this carte blanche or a mirage?  Perhaps a little of both. 

This Rule was expanded in 1993 to allow the parties a “greater opportunity … to agree 

upon modifications to the procedures governing discovery or to limitations on discovery,” 

including to enlarge discovery limitations “when more depositions or interrogatories are needed 

than allowed under the rules or when more time is needed to complete a deposition”—all without 

“the need for a special motion addressed to the court.”  ADV. COM. NOTES, Rule 29 1993.  
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Generally, then, the parties “are not required to obtain the court’s approval of these stipulations.”  

Id.  Can this really be true?  Not exactly. 

Most discovery agreements are now in the plan and Rule 16(b) scheduling order.  If you 

make additional modifications later, are you modifying the plan (which requires a showing of good 

cause and court approval) or “cooperating” and making a reasonable Rule 29(b) stipulation?  It 

may depend on whether a dispute erupts later.  If there is no dispute, perhaps it is a tree falling in 

the forest without making any noise.  If there is a dispute, however, the Court may avoid, grant 

relief from, or approve and enforce, a Rule 29(b) stipulation.  See I/P Engine, Inc. v. AOL, Inc., 

283 F.R.D. 322 (E.D. Va. 2012) (analyzing parties’ purported stipulation to take additional 

depositions in patent infringement case).  The Court is certain to have questions, moreover, about 

why the modifications were needed, and why court approval in advance was not.  Given this 

District and Division’s long history of limiting discovery, you may have some explaining to do. 

Thus, the better practice may be to seek leave to modify the plan rather than to stipulate to 

modifications. 

10. RULE 37 AWARDS OF FEES AND COSTS. 

 An award of fees and costs may be sought under Rule 37 in connection with a discovery 

motion, but what are the governing principles of law and procedure that must be followed?  Under 

Rule 37(a)(5), the Court may award fees and costs to a party who moves to compel discovery, and 

under Rule 37(b)(2), the Court may make such an award to enforce a prior Court order.  Although 

both provisions are found in Rule 37, each has its own peculiarities. 

Rule 37(a)(5):  Rule 37(a)(5) permits the district court to award fees and expenses incurred 

on a motion to compel: 
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(5) Payment of Expenses; Protective Orders. 
 

 (A) If the Motion Is Granted (or Disclosure or Discovery Is Provided After 
Filing).  If the motion is granted — or if the disclosure or requested discovery is 
provided after the motion was filed — the court must, after giving an opportunity 
to be heard, require the party or deponent whose conduct necessitated the motion, 
the party or attorney advising that conduct, or both to pay the movant’s reasonable 
expenses incurred in making the motion, including attorney’s fees.  But the court 
must not order this payment if: 

 (i) the movant filed the motion before attempting in good faith to obtain 
the disclosure or discovery without court action; 

 (ii) the opposing party’s nondisclosure, response, or objection was 
substantially justified; or 

 (iii) other circumstances make an award of expenses unjust. 

 (B) If the Motion Is Denied.  If the motion is denied, the court may issue 
any protective order authorized under Rule 26(c) and must, after giving an 
opportunity to be heard, require the movant, the attorney filing the motion, or both 
to pay the party or deponent who opposed the motion its reasonable expenses 
incurred in opposing the motion, including attorney’s fees.  But the court must not 
order this payment if the motion was substantially justified or other circumstances 
make an award of expenses unjust. 

 (C) If the Motion Is Granted in Part and Denied in Part.  If the motion is 
granted in part and denied in part, the court may issue any protective order 
authorized under Rule 26(c) and may, after giving an opportunity to be heard, 
apportion the reasonable expenses for the motion. 
 

FED.R.CIV.P. 37(a)(5) (emphasis added).  Thus, an award of fees is mandatory under subsection 

(A) (“must”) – but there may be extenuating circumstances (e.g., lack of a meet-and-confer, if 

noncompliance is “substantially justified,” or if an award otherwise would be “unjust”). 

 The burden of proof under this provision was reversed in 1970:  rather than requiring the 

movant to prove his entitlement to fees, an award of fees is mandatory “unless” the resisting party 

proved that his noncompliance was justified.  ADV. COM. NOTES, 48 F.R.D. 487, 539 (1970).  This 

change was intended to “encourage” fee awards to curb discovery abuse.  Id.  Similarly, if a motion 

to compel is denied, fees “must” be awarded under subsection (B) unless the motion was 

“substantially justified.” 
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 Noncompliance with a discovery request, or an unsuccessful motion to compel, may be 

“substantially justified” if there is a “genuine dispute” or “if reasonable people could differ as to 

[the appropriateness of the contested action].”  Pierce v. Underwood, 487 U.S. 552, 565 (1988).  

Moreover, when the motion is granted or denied in part, an apportioned award of fees is 

discretionary under subsection (C) (“may”).  Under all subsections, due process is required 

(“opportunity to be heard”), which may be the opportunity to make “written submissions” or have 

a hearing.  ADV. COM. NOTES, 146 F.R.D. 501, 690 (1993).  Thus, there may be fee-shifting under 

Rule 37(a)(5), but not as a sanction per se. 

 The authority to award fees and expenses under Rule 37(a)(5) is not unlimited.  Rather, the 

Court may only award “the movant’s reasonable expenses incurred in making the motion, 

including attorney’s fees.”  Generally, this requires that the movant establish a “a causal connection 

before shifting fees”—that is, “to establish a causal link … between the litigant’s misbehavior and 

legal fees paid by the opposing party.”  Cf. Goodyear Tire & Rubber Co. v. Haeger, 137 S. Ct. 

1178, 1186 & n.5 (2017) (requiring “but for” analysis for fee-shifting as a sanction under inherent 

authority to match that under “Rule-based and statutory sanction regimes [which] similarly require 

courts to find such a causal connection before shifting fees”).  So, the limiting language—“incurred 

in making the motion”—is a substantive limitation. 

Rule 37(b)(2):  If a party fails to comply with other discovery orders, the trial court has a 

wide array of sanctions at its disposal to penalize, coerce compliance, or to compensate the other 

party.  Fee-shifting also is authorized:  “Instead of or in addition to the orders above, the court 

must order the disobedient party, the attorney advising that party, or both to pay the reasonable 

expenses, including attorney’s fees, caused by the failure, unless the failure was substantially 

justified or other circumstances make an award of expenses unjust.  FED.R.CIV.P. 37(b)(2) 
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(emphasis added).  Under subsection C the trial court may award fees against the disobedient party 

or his counsel.  The procedures and standards mirror those under Rule 37(a)(5):  the defense of 

substantial justification may be asserted, and due process is due. 

Importantly, the award of fees to the movant under Rule 37(b)(2) must be “reasonable” and 

“caused by” the nonmovant’s failure; they cannot be a fine—such as a flat fee that bears no relation 

to the movant’s fees and expenses.  See Insurance Co. of No. Am. v. MacMillan, 945 F.2d 729, 

732 (4th Cir. 1991).  Thus, as under Rule 37(a)(5), the award must be “reasonable” and is limited 

to fees and expenses that have been “caused by” the nonmovant’s failure to obey the order. 

Three other provisions use similar analyses:  Rule 37(c)(1) authorizes an award of 

“reasonable” fees “caused by” a party’s failure to make or supplement a disclosure.  FED.R.CIV.P. 

37(c)(1)(A).  Rule 37(c)(2) authorizes an award of “reasonable” fees “incurred in” proving the 

truth of matter that the opposing party’s failed to admit.  FED.R.CIV.P. 37(c)(2).  And Rule 37(d)(3) 

authorizes an award of “reasonable” fees “caused by” a party’s failure to attend a deposition or 

respond to written discovery.  FED.R.CIV.P. 37(d)(3).  Therefore, as under the other provisions in 

Rule 37, a “but for” analysis limits the award of “reasonable” fees to those “caused by” the 

misconduct. 

Calculating a “Reasonable” Fee:  Awards of “reasonable” attorneys’ fees, whether 

awarded under federal statutes or rules, are subject to a uniformly applied formula called the 

“lodestar” analysis.  See Burlington v. Dague, 505 U.S. 557, 561-62 (1992) (“our case law 

construing what is a ‘reasonable’ fee applies uniformly”); Gisbrecht v. Barnhart, 535 U.S. 789, 

801 (2002) (lodestar analysis is “guiding light” in fee award litigation); Flame S.A. v. Indus. 

Carriers, No. 2:13cv658, 2014 U.S. Dist. LEXIS 136422, *8-27 (E.D. Va. Sept. 25, 2014) 

(applying lodestar analysis to calculate “reasonable” fees awarded under Rule 37).  The principal 
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determinants in the lodestar analysis are the “number of hours reasonably expended on the 

litigation,” which are then multiplied by “reasonable hourly rates” to calculate the lodestar amount.  

Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).  Each factor warrants brief explication. 

When determining the “number of hours reasonably expended” in connection with a Rule 

37 motion, there are three important considerations:  First, as shown above, a “but for” analysis 

should apply—requiring that the fee applicant demonstrate that the fees were for tasks “caused 

by” the other side’s misconduct.  Second, the party seeking an award of fees “should submit 

evidence supporting the hours worked and rates claimed.  Where the documentation of hours is 

inadequate, the district court may reduce the award accordingly.”  Id. at 434.  Third, the Court 

“should exclude from this initial fee calculation hours that were not ‘reasonably expended.’  Cases 

may be overstaffed, and the skill and experience of lawyers vary widely.  Counsel for the prevailing 

party should make a good-faith effort to exclude from a fee request hours that are excessive, 

redundant, or otherwise unnecessary, just as a lawyer in private practice ethically is obligated to 

exclude such hours from his fee submission.”  This reduction or elimination of excessive hours is 

called “billing judgment.”  Id.  Thus, you must present support for any Rule 37 fee application. 

 When determining the “reasonable hourly rates” to use in the lodestar analysis, the Court 

would apply “the prevailing market rates in the relevant community” for the type of work involved.  

See Blum v. Stenson, 465 U.S. 886, 895 (1984).  The Supreme Court has recognized that 

determining a “prevailing market rate” is “inherently difficult” and in any event is an artificial 

construct because lawyers are not “commodities,” and hourly rates are not determined by “supply 

and demand” for fungible products and services.  Id. at 895 n.11.  Instead, hourly rates “vary 

widely,” based on the “experience, skill, and reputation” of the lawyer.  Id.  As the Supreme Court 

explained, the proper method for determining the “prevailing market rate” is as follows: 
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To inform and assist the court in the exercise of its discretion, the burden is on the 
fee applicant to produce satisfactory evidence — in addition to the attorney’s own 
affidavits — that the requested rates are in line with those prevailing in the 
community for similar services by lawyers of reasonably comparable skill, 
experience, and reputation.  A rate determined in this way is normally deemed to 
be reasonable, and is referred to — for convenience — as the prevailing market 
rate. 

Id.  Accordingly, when determining the “reasonable hourly rates” to be applied, the Court would 

not merely adopt the privately negotiated hourly rates as charged by the fee applicant’s counsel; 

rather, the Court must analyze whether the requested rates are “in line with” the “prevailing market 

rate” within the “relevant community” for “lawyers of reasonably comparable skill, experience, 

and reputation,” for performing “similar services” to those involved in the case at hand.  

Importantly, the fee applicant must present “satisfactory evidence — in addition to the attorney’s 

own affidavits”—to establish the “reasonable” hourly rates. 

 While these proofs need not be as detailed and extensive as those for fee-shifting after the 

merits-determination, neither should you make a perfunctory or pro forma fee application.  It may 

be denied on that basis alone. 
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