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WHAT NOT TO DO… 
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PREPARING THE WITNESS TO BE DEPOSED 

Determine Goals 

Reduce Anxiety 

Substance Should Precede Process 
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PREPARING THE WITNESS ON SUBSTANCE 

Discussing the case 
 

Discussing the themes 
 

Reviewing the documents 
 
Focusing on key issues 
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REDUCING WITNESS ANXIETIES  
Describe layout 
 
Describe participant roles, objections, and documents 
 
Explain that witness only has to focus on one thing  
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TYPICAL WITNESS FEARS AND CONCERNS 

What should I do when they ask me “the question?” 

What are the “right” answers? 

Will I look stupid if I don’t know the answer? 

What should I do if they make personal attacks? 
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TYPICAL WITNESS FEARS AND CONCERNS 

What is it that I don’t know that will hurt me? 

What if I forget the question or the point I want to make? 

How much is the right amount to say? 

What should I do if I make a mistake? 

How much of my time will this take? 
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PREPARING THE WITNESS ON PROCESS 
Emphasize a thoughtful and methodical approach 

 
Listen to the question 
Make sure you understand the question 
Think about your answer 
Speak 
Stop and wait for next question 

 

Explain the benefits of slowing down 
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PRACTICE ANSWERING QUESTIONS 
Use different lawyer or sit in different seat 
Explain you are role-playing 
Reinforce process (listen, make sure you understand, think, 
speak) 
Be aggressive 
Use documents 
Give positive and constructive feedback 
Repeat 

11 



PICKING SPOTS 
Perfectly good answers (when true) are “I don’t understand,” “I 
don’t know,” “I don’t recall” 
Shortest, correct answer is often best answer, e.g., “yes,” “no,” 
“yellow” 
But there are often exceptions where it may be good for witness to 
expand 
Identify these and practice testimony going to key fact issues, e.g., 
elements of claims or defenses  
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Jurors have to like the witness personally in order 
to believe their testimony 

Presenting more information, in great detail, is 
the key to being credible 

During cross-examination, a witness has to 
“come out swinging” to be believed 

JURY TESTIMONY 
COMMON MYTHS REGARDING JURORS’ EXPECTATIONS 

MYTH 

MYTH 

MYTH 
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THE GIVENS 

The number one witness fear is not knowing the answer to  
every question 

The number one myth is that jurors expect witnesses to know 
the answer to every question 

In other words: Success ≠ Omniscience 
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PSYCHOLOGY 101 

Why do witnesses have fear and anxiety about testifying? 

Evaluation apprehension 
 Enhancement of the dominant response 

 Most experience deterioration 

 Distraction effect 
̵ Remedy: Performance (yes it’s a performance) must be well-learned 
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THE TOP TEN PROBLEMS 

Not knowing “home bases” (key themes) 

Not gracefully deferring to other 
witnesses 

Targeting the wrong audience 

Forgetting to listen 

Dumping information versus answering 

1 

2 

3 

4 

5 
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THE TOP TEN PROBLEMS 

Giving away the keys 

Getting on the jargon wagon 

Straying off the “home bases” 

Resisting the obvious 

Overpowering the opposition 
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COMMON WEAKNESSES FOR WITNESSES 

Nervous, weak 
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Too talkative 

Combative 

Physical quirks or tics 

Off message 



COMMON WEAKNESSES 

 I feel unprepared. 
 



COMMON WEAKNESSES FOR WITNESSES 

Nervous, weak 
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Too talkative 

Combative 

Physical quirks or tics 

Off message 



COMMON WEAKNESSES 

 I feel as though I am being personally attacked. 
 



COMMON WEAKNESSES FOR WITNESSES 

Nervous, weak 
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Too talkative 

Combative 

Physical quirks or tics 

Off message 



COMMON WEAKNESSES 

 I think I can outsmart the attorney.  
 



COMMON WEAKNESSES FOR WITNESSES 

Nervous, weak 
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Too talkative 

Combative 

Physical quirks or tics 

Off message 



COMMON WEAKNESSES 

 I don’t understand the question.  
 



WITNESSES ARE KEY PLAYERS  
IN ADVANCING & REINFORCING THE CASE STORY 

Ensure that your witnesses are familiar with your storyline and the 
themes of the case and can incorporate them into their testimony 

Counsel should work to alleviate anxiety about testifying 

Experiential witness preparation sessions as training to handle 
cross-examination and channel negative emotions like anger or 
fear into effective testimony 
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HOW TO MANAGE FEAR & ANXIETY 

Know their message 

Know it well enough to recognize when they are going off course 

Practice it so that it becomes the place to which they retreat when 
threatened or challenged 
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WITNESSES MUST: 



HOW DOES THIS WITNESS’S PIECE FIT 
INTO THE OVERALL PUZZE? 

What is the witness’s role in advancing the storyline? 

Have the witness fall back on the case story as his/her primary 
coping technique. 

Attorneys and consultants should discuss the storyline and key 
themes with witnesses. 
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WITNESS PREPARATION AND TRAINING 

Manage their anxiety with knowledge and practice 
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Help them meet juror expectations as to visuals 

Dispel myths and fears 

Let them know the case message 

Develop Home Base messages 

 Create visuals and tutorials they can use to guide jurors 



USING VISUALS TO DEFINE FRAMEWORK 
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Today’s triers of fact are accustomed to and expect to see visuals in 
presentation. 

Presenters who use visuals are more effective and make a better 
impression. 

People process information through visual aides, and thereby have 
better memory for the information. 

Visuals shape interpretation and perception of evidence. 
Visual language acts as an aid in the decision making process. 
 



Visual Learning -83% 

Other  
Senses -17% 

Hearing – 11% 

Smell – 3.5% 

Taste – 1% 

Touch – 1.5% 

INFORMATION RETENTION 
Studies by educational researchers have determined that 
approximately 83% of human learning occurs visually, and 
the remaining 17% through the other senses - 11% through 
hearing, 3.5% through smell, 1% through taste, and 1.5% 
through touch.  
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The studies suggest that three days after an event,  
people retain 10% of what they heard from an oral presentation, 
35% from a visual presentation,  
and 65% from a  
visual and oral  
presentation.  

Oral Visual Alone Visual and Oral 

10% 

35% 

65% 
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INFORMATION RETENTION 



THE TRAINING PROCESS: 

Meet with the witness as an independent advisor 
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HOW CAN A CONSULTANT WORK WITH LAWYERS AND WITNESSES 

Form rapport and trust 

Record and replay – show the witness body language points 

Practice cross and redirect; give a fair assessment of strengths 
and weaknesses 

Practice the messaging and home bases 



WITNESS’S JOB IS TO EDUCATE  
THE JURY 

Witnesses should think of themselves as 
teachers. 
– Give a “101” lecture. 
– Present in a linear, story-like fashion. 
– Talk in soundbites – reiterate concise 

THEMES (Home Bases). 
– Use technology & visual demonstratives. 
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BASIC SKILLS 

Admit - Deny 

Sorting through the junk mail 

Learning to stand your ground 

Winning the tug-of-war by letting go of the rope 
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BASIC SKILLS 
ADMIT - DENY 

Q. You have already admitted that you are not an 
expert on carpel tunnel syndrome (CTS), so 
you aren’t really qualified to say how these 
tools affected these men, are you? 

A. That’s true. 
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BASIC SKILLS 
ADMIT - DENY 

Q. You have already admitted that you are not  
an expert on CTS, so you aren’t really 
qualified to say how these tools affected 
these men, are you? 

A. (Better)  While it is true I am not an expert 
on CTS, I can tell you that our work 
schedule is designed so that no one has 
to put themselves under any undue 
muscular stress. 
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BASIC SKILLS 
SORTING THROUGH THE JUNK MAIL 

Q. Since you have no medical training related to 
CTS, you are not really qualified to tell this  
jury how the workplace affected these men, 
are you? 

A. Look, I don’t know what qualifications you 
think it takes to testify about this.  If you 
don’t think I’m qualified, then why did you 
ask me the question? 
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BASIC SKILLS 
SORTING THROUGH THE JUNK MAIL 

Q. Since you have no medical training related to 
CTS, you are not really qualified to tell this  
jury how the workplace affected these men, 
are you? 

A. (Better) While I do not have medical 
training, I understand the tools used by 
these men and the workplace schedule, 
which as I stated is specifically designed 
so as not to place any undue muscular 
stress on the men. 
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BASIC SKILLS 
STAND YOUR GROUND 

Q. You simply had no way of knowing whether 
the gravel around the tracks where this man 
fell was safe for employees to walk on,  
did you? 

A. Well, I mean . . . at that specific time, no  
. . . but it is inspected. 
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BASIC SKILLS 
STAND YOUR GROUND 

Q. You simply had no way of knowing whether 
the gravel around the tracks where this man 
fell was safe for employees to walk on,  
did you? 

A. (Better)  That is absolutely not true. We 
constantly inspect the areas where people 
will be working, and this area was always 
up to standards.  In fact, when it was 
inspected right after this event, it was in 
very good condition. 
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BASIC SKILLS 
WINNING THE TUG-OF-WAR BY LETTING GO OF THE ROPE 

Q. You must realize that workers rely on you to 
provide safe tools? 

A. Well, what do you mean rely on us? After 
all, we expect workers to handle the tools 
in a safe manner. 
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BASIC SKILLS 
WINNING THE TUG-OF-WAR BY LETTING GO OF THE ROPE 

Q. You must realize that workers rely on you to 
provide safe tools? 

A. (Better)  Absolutely, and we meet that 
obligation. 
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BASIC SKILLS 
WINNING THE TUG-OF-WAR BY LETTING GO OF THE ROPE 

Q. In truth, you never examined the accident 
site after the accident, did you? 

A. I was concerned about the employee, so I 
wanted to make sure he was taken care 
of. 
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DO’S AND DON’TS 

̵ Don’t adopt a combative posture. 
̵ Don’t fidget or become a statue. 
̵ Do appear cooperative on cross-examination. 
̵ Do keep answer short & simple (esp. on cross-

examination). 
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JURORS GET LOST IN RAMBLING ANSWERS 
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SUCCINT ANSWERS ARE MORE POWERFUL 
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DO’S AND DON’TS 

̵ Don’t adopt a combative posture. 
̵ Don’t fidget or become a statue. 
̵ Do appear cooperative on cross-examination. 
̵ Do keep answer short & simple (esp. on cross-

examination). 
̵ Don’t be afraid to explain when necessary.  

48 



“NO, BECAUSE...” GETS CUT OFF 
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EXPLANATION 1ST, THEN ANSWER 

50 



DO’S AND DON’TS 

̵ Don’t adopt a combative posture. 
̵ Don’t fidget or become a statue. 
̵ Do appear cooperative on cross-examination. 
̵ Do keep answer short & simple (esp. on cross-

examination). 
̵ Don’t be afraid to explain when necessary. 
̵ Don’t avoid obvious answers. 
̵ Do pause briefly to: a) think, b) allow an objection. 
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