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 INTRODUCTION:  Between the adoption of the federal civil rules in 1938 and the first 

major revision in 1970, sanctions were not a hot topic.  Civil litigation practice changed 

dramatically in 1970, however, when the modern discovery rules were adopted, and the use of 

sanctions to curb discovery and litigation abuses began to proliferate. 

 The explosive growth of civil discovery practice after 1970 accelerated the pace at which 

rule amendments were made, including rules regarding “abuses” and sanctions.  Among the 

watershed amendments in 1970 was the reinforcement of Rule 37, which provided generally for 

“sanctions against parties or persons unjustifiably resisting discovery.”  ADV. COM. NOTES, 48 

F.R.D. 487, 538 (1970).  “Resisting” discovery, however, was merely one form of “abuse.” 

 The firestorm regarding other discovery abuses began almost upon the enactment of the 

1970 revisions broadening of party-initiated discovery.  Abusive discovery was identified as a 

“social cost rather than a benefit.”  Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 741 

(1975).  Harsh sanctions for egregious discovery violations were approved.  National Hockey 

League v. Metropolitan Hockey Club, 427 U.S. 639, 643 (1976) (entry of default judgment 

against the plaintiff as a sanction under Rule 37 is proper where there has been a “callous 

disregard” of discovery obligations and a “bad faith” failure to respond to discovery).  The 

Supreme Court reminded the district courts, that they had “ample powers” to curb “undue and 

uncontrolled discovery.”  Herbert v. Lando, 441 U.S. 153, 176-77 (1979).  The Supreme Court’s 

criticism of “undue and uncontrolled discovery” was heard loud-and-clear by the Advisory 

Committee.  In 1980 and 1983, the discovery rules were revised to curb “discovery abuse,” and 

“over-discovery.”  These discovery limitations, however, were but one front in the war on 

litigation abuse. 
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 The hallmark amendment regarding litigation sanctions also was enacted in 1983, when 

Rule 11 was amended to mandate compliance with an objective standard of conduct.  See 

generally ADV. COM. NOTES, 97 F.R.D. 165, 196-201 (1983).  Rule 11 was further modified in 

1993 – making sanctions discretionary, but broadening their reach.  And since 1983, Rules 16(f) 

(1983 and 1993) and 26(g) (1983 and 1993) also have been added and fortified, specifying 

sanctions for particular pretrial, disclosure, and discovery misconduct.  Furthermore, Rule 37 has 

been beefed-up with further amendments (1980 and 1993). 

 In addition to these rules, there is a statutory basis for the award of sanctions, 28 U.S.C. 

§ 1927.  That statute has been on the books since 1813, but it was not until 1980 that it was 

amended to add “teeth” – that is, permitting an award of attorneys’ fees and expenses (not just 

“costs”) when an attorney has “ureasonably and vexatiously” “multiplied” the litigation of the 

case. 

 Finally, pouring on even more accelerant, the Supreme Court expanded the “inherent 

power” of the federal judges to sanction litigation abuse and misconduct that was not otherwise 

addressed by a rule or statute.  Chambers v. NASCO, Inc., 501 U.S. 32 (1991).  Rather than 

smothering the smoldering fire of “abusive litigation” through the application of sanctions, 

things seem to have been made even more contentious after 1980. 

 Where does that leave us today? 

 In this seminar, we will focus on sanctions rules pertaining to discovery and pretrial 

procedures, which are the sanctions rules most frequently addressed in the Alexandria Division 

of the Eastern District of Virginia.  The Federal Bar Association also is planning an additional 

CLE to cover the other sanction rules (Rules 11 and 56(g)), as well as the statutory and common 

law bases for sanctions, which are more directly tied to the merits and substantive issues. 
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I. RULE 16(f) 

 Rule 16(f) was added in the watershed year of 1983, and beefed up in 1993.  The rule 

now provides: 

(1) In General.  On motion or on its own, the court may issue any just orders, 
including those authorized by Rule 37(b)(2)(A)(ii)-(vii), if a party or its attorney: 
 
 (A) fails to appear at a scheduling or other pretrial conference; 
 
 (B) is substantially unprepared to participate — or does not participate in 
good faith — in the conference: or 
 
 (C) fails to obey a scheduling or other pretrial order. 
 
(2) Imposing Fees and Costs.  Instead of or in addition to any other sanction, the 
court must order the party, its attorney, or both to pay the reasonable expenses — 
including attorney’s fees — incurred because of any noncompliance with this 
rule, unless the noncompliance was substantially justified or other circumstances 
make an award of expenses unjust. 
 

FED.R.CIV.P. 16(f) (emphasis added).  In the this district, violations of subsections (1)(A) & (B) 

appear to be rare.  Violations of subsection (1)(C) – missing deadlines – occur here frequently 

and also may be sanctioned under this rule. 

 MISSING DEADLINES:  In the Alexandria Division, the standard initial Order and the 

Rule 16(b) Scheduling Order entered in a civil case will set several deadlines that are (more or 

less) carved in stone, and the “Rocket Docket” judges may be somewhat inflexible when 

enforcing the discovery schedule. 

 When a deadline is missed, the district court may issue “any just order.”  Under Rule 1, 

the district court is enjoined to construe and apply the rules “to secure the just, speedy, and 

inexpensive determination of every action.”  Thus, a “just order” should balance those three 

interests.  For example, if the plaintiff, through no fault of its own, misses the expert disclosure 

deadline, the Court may enter an order (i) allowing a late disclosure, (ii) permitting an out-of-
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time deposition of the belatedly disclosed expert witness, and (iii) extending the defendant’s time 

to identify an opposing expert. 

 But sanctions also are authorized for missed deadlines, and the sanctions under Rule 16, 

while discretionary, may be harsh – including “dismissal, default, preclusion of evidence or 

testimony, costs, and contempt … .”  Rabb v. Amatex Corp., 769 F.2d 996, 999 (4th Cir. 1985) 

(citation omitted) (affirming preclusion of evidence when scheduling order disobeyed).  Some 

sort of “fault” is required to warrant sanctions, however, and so missing a deadline may be 

excused by an inability to comply or other mitigating factors.  Id. at 1000.  But a finding of 

“professional negligence” by counsel – that is, counsel is aware of the deadline but carelessly 

missies it – is sufficient to satisfy the “fault” requirement.  Id.  A finding of “fault” – particularly 

if more culpable than negligence, such as deliberately ignoring a deadline – will likely trigger the 

imposition of a harsh sanction. 

 AN APPROPRIATE SANCTION:  Under Rule 16(f)(1)(C), the district court may sanction a 

party using the remedies under Rule 37(b) if a party fails to obey a Rule 16(b) scheduling order.  

Hathcock v. Navistar Int’l Transp. Corp., 53 F.3d 36, 40 (4th Cir. 1995) (recognizing authority 

under Rule 16 but vacating default judgment sanction and remanding for consideration of other 

sanctions).  The sanctions incorporated from Rule 37(b) include deeming facts admitted; 

excluding witnesses or exhibits; striking claims, defenses, or pleadings; staying the case; 

dismissal; default judgment; and contempt.  See Gregory P. Joseph, SANCTIONS: THE FEDERAL 

LAW OF LITIGATION ABUSE § 38 (LexisNexis 4th ed. 2008) (hereafter, “SANCTIONS”).  The 

wording of the rule itself – the district court “may issue any just order” – necessarily implies that 

both whether to impose a sanction and the selection of the appropriate one are committed to the 

district court’s “wide discretion.”  See Hathcock, 53 F.3d at 40-41.  But this discretion has limits. 
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 Before imposing a sanction under Rules 16(f)(1)(C) and Rule 37(b), the district court 

must consider imposition of the least severe sanction that is appropriate.  Hathcock, 53 F.3d at 

40-41.  In the Fourth Circuit, when determining what sanctions to impose under Rule 37(b), a 

district court must consider four factors: “(1) whether the non-complying party acted in bad faith, 

(2) the amount of prejudice that noncompliance caused the adversary, (3) the need for deterrence 

of the particular sort of non-compliance, and (4) whether less drastic sanctions would have been 

effective.”  Southern States Rack and Fixture, Inc. v. Sherwin-Williams Co., 318 F.3d 592, 597 

(4th Cir. 2003) (citing Belk v. Charlotte-Mecklenburg Bd. of Educ., 269 F.3d 305, 348 (4th Cir. 

2001) (en banc)).  Thus, under Rule 16(f)(1)(C), not every missed deadline will – or should – 

result in dismissal or default judgment or other harsh sanction, such as preclusion of a witness. 

 AN AWARD OF FEES AND EXPENSES:  Under Rule 16(f)(2), the district court also “must” 

order the noncompliant party, counsel, or both, to pay the fees and costs “incurred [by their 

opponent] because of any noncompliance with this rule, unless the noncompliance was 

substantially justified or other circumstances make an award of expenses unjust.”  FED.R.CIV.P. 

16(f)(2) (emphasis added).  Noncompliance with a pretrial order may be “substantially justified” 

if there is a “genuine dispute” or “if reasonable people could differ as to [the appropriateness of 

the contested action].”  Cf. Pierce v. Underwood, 487 U.S. 552, 565 (1988) (interpreting 

identical language under Rule 37).  And other circumstances may make an award of fees 

“unjust” (such as, it being the first offense or a minor delay).  Thus, do not assume that an award 

of fees and costs will automatically be made – or automatically denied.  Finally, any award of 

fees and expenses is meant primarily to compensate the injured party, but also may be used to 

punish serious litigation misconduct or to have a deterrent effect.  SANCTIONS § 38(B)(3).  The 

monetary award, like any other sanction, should be the least severe necessary. 



 6  

II. RULE 26(g) 

 Rule 26(g) was added in the watershed year of 1983, and mandates a signature and 

certification that “parallels” Rule 11.  ADV. COM. NOTES, 97 F.R.D. at 218-19.  However, this is 

an infrequently invoked sanctions provision.  See SANCTIONS § 41 (there is “scarcity” of Rule 

26(g) case law).  Like Rule 11, “[Rule 26(g)] provides a deterrent to both excessive discovery 

and evasion by imposing a certification requirement that obliges each attorney to stop and think 

about the legitimacy of a discovery request, a response thereto, or an objection.”  ADV. COM. 

NOTES, 97 F.R.D. at 218 (emphasis added).  Indeed, the structure and requirements of Rule 26(g) 

mirror Rule 11: 

(1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) 
or (a)(3) and every discovery request, response, or objection must be signed by at 
least one attorney of record in the attorney’s own name — or by the party 
personally, if unrepresented — and must state the signer’s address, e-mail 
address, and telephone number.  By signing, an attorney or party certifies that to 
the best of the person’s knowledge, information, and belief formed after a 
reasonable inquiry: 
 
 (A) with respect to a disclosure, it is complete and correct as of the time it 
is made; and 
 
 (B) with respect to a discovery request, response, or objection, it is: 
 
  (i) consistent with these rules and warranted by existing law or by 
a nonfrivolous argument for extending, modifying, or reversing existing law, or 
for establishing new law; 
 
  (ii) not interposed for any improper purpose, such as to harass, 
cause unnecessary delay, or needlessly increase the cost of litigation; and 
 
  (iii) neither unreasonable nor unduly burdensome or expensive, 
considering the needs of the case, prior discovery in the case, the amount in 
controversy, and the importance of the issues at stake in the action. 
 
(2) Failure to Sign.  Other parties have no duty to act on an unsigned disclosure, 
request, response, or objection until it is signed, and the court must strike it unless 
a signature is promptly supplied after the omission is called to the attorney’s or 
party’s attention. 
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(3) Sanction for Improper Certification.  If a certification violates this rule 
without substantial justification, the court, on motion or on its own, must impose 
an appropriate sanction on the signer, the party on whose behalf the signer was 
acting, or both.  The sanction may include an order to pay the reasonable 
expenses, including attorney’s fees, caused by the violation. 

 
FED.R.CIV.P. 26(g).  Thus, you should expect alleged violations to be analyzed as under Rule 11. 

 WHAT IS A “REASONABLE INQUIRY”?:  The principal requirement under Rule 26(g) is a 

duty of “reasonable inquiry” prior to signing and service of a discovery disclosure, request, 

response, or objection: 

The duty to make a “reasonable inquiry” is satisfied if the investigation 
undertaken by the attorney and the conclusions drawn therefrom are reasonable 
under the circumstances.  It is an objective standard similar to the one imposed by 
Rule 11.  In making the inquiry, the attorney may rely on assertions by the client 
and on communications with other counsel in the case as long as that reliance is 
appropriate under the circumstances.  Ultimately, what is reasonable is a matter 
for the court to decide on the totality of the circumstances. 

 
ADV. COM. NOTES, 97 F.R.D. at 219 (emphasis added).  As under Rule 11, an “objective 

standard” applies; reliance on the client or another lawyer may be reasonable; and “the totality of 

the circumstances” must be examined. 

Borrowing from the Rule 11 standard, the reasonableness of a pre-signing inquiry is 

judged objectively considering “all the circumstances of [the] case.”  Cooter & Gell v. Hartmarx 

Corp., 496 U.S. 384, 401 (1990) (Rule 11).  This may include such circumstances as the 

complexity of the case, the appearance of novel fact patterns, and time pressures: 

[W]hat constitutes a reasonable inquiry may depend on such factors as how much 
time for investigation was available to the signer; whether he had to rely on a 
client for information as to the facts underlying the pleadings, motion, or other 
paper; whether the pleading, motion, or other paper was based on a plausible view 
of the law; or whether he depended on forwarding counsel or another member of 
the bar. 
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ADV. COM. NOTES, 97 F.R.D. at 199 (explaining Rule 11 “reasonable inquiry”); see also 

SANCTIONS §§ 43(B) & (C) (analyzing recognized “reasonable inquiry” factors under Rule 

26(g)).  As under Rule 11, however, do not expect that “inexperience” or “incompetence” will be 

excuses under an objective standard of reasonableness.  Cf. Brubaker v. City of Richmond, 943 

F.2d 1363, 1373 (4th Cir. 1991) (“The prefiling investigation must appear objectively 

reasonable. … Inexperienced or incompetent attorneys are not held to a lesser standard under 

Rule 11.”).  Thus, the relative inexperience or junior level of an attorney may not excuse a 

violation of Rule 26(g). 

 EVASIVE OR INCOMPLETE DISCLOSURES:  The attorney’s signature on a disclosure 

certifies that it is “complete and correct” at the time it is made.  A place-holder expert disclosure, 

for example, is neither complete nor correct, and may be sanctioned under Rule 26(g). 

 EVASIVE OR INCOMPLETE RESPONSES:  The attorney must ensure that discovery 

responses comply with the rules and law, but his certification under Rule 26(g) does not vouch 

for “the truthfulness of the client’s responses to a discovery request.”  ADV. COM. NOTES, 97 

F.R.D. at 219.  The responding party’s duties, as well as the scope and effect of a party’s or 

attorney’s signature on discovery responses, are specified in Rules 33 and 34.  Essentially, the 

attorney vouches for the objections and certifies the compliance of the responses or production 

after a reasonable inquiry, while the party certifies the truth of the interrogatory answers. 

 CONSISTENT WITH CURRENT LAW AND PROCEDURE:  The first requirement under Rule 

26(g)(1)(B) is that a request, response, or objection be “consistent with these rules and warranted 

by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing 

law, or for establishing new law.”  FED.R.CIV.P. 26(g)(1)(B)(i).  As explained by the rule 

revisors, “The signing requirement means that every discovery request, response, or objection 
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should be grounded on a theory that is reasonable under the precedents or a good faith belief as 

to what should be the law.  This standard is heavily dependent on the circumstances of each 

case.”  ADV. COM. NOTES, 97 F.R.D. at 219.  This provision will be interpreted like its 

counterpart under Rule 11.  See SANCTIONS §§ 43(B) & (C).  Rule 11, of course, “is not intended 

to chill an attorney’s enthusiasm or creativity in pursuing factual or legal theories.”  See ADV. 

COM. NOTES, 97 F.R.D. at 199.  Likewise under Rule 26(g), reasonably inventive or novel legal 

theories, or reasonable contentions based on tenuous inferences and ambiguous facts, might 

justify discovery requests, responses, or objections. 

 EXCESSIVE AND ABUSIVE DISCOVERY REQUESTS:  Under Rule 26(g), the signing 

attorney certifies that the discovery requests are 

(ii) not interposed for any improper purpose, such as to harass, cause unnecessary 
delay, or needlessly increase the cost of litigation; and (iii) neither unreasonable 
nor unduly burdensome or expensive, considering the needs of the case, prior 
discovery in the case, the amount in controversy, and the importance of the issues 
at stake in the action. 
 

FED.R.CIV.P. 26(g)(1)(B)(ii)-(iii).  What does that mean? 

 In 1983, the rule drafters told us:  “The purpose of discovery is to provide a mechanism 

for making relevant information available to the litigants. ...  Thus the spirit of the rules is 

violated when advocates attempt to use discovery tools as tactical weapons rather than to expose 

the facts and illuminate the issues by overuse of discovery ... .  All of this results in excessively 

costly and time-consuming activities that are disproportionate to the nature of the case, the 

amount involved, or the issues or values at stake.”  ADV. COM. NOTES, 97 F.R.D. 165, 216-17 

(1983).  In 1983, the district courts were authorized to place limits on discovery when (i) the 

discovery is “unreasonably cumulative or duplicative,” or unnecessarily inconvenient; (ii) the 

party seeking the discovery has had an ample opportunity already; or (iii) “the burden or expense 
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of the proposed discovery outweighs its likely benefit, taking into account ... the importance of 

the proposed discovery in resolving the issues.”  FED.R.CIV.P. 26(b)(2)(C)(i)-(iii).  These 

provisions provide content to Rule 26(g), as well. 

 Those additional limitations were written into Rule 26(b) in 1983 specifically “to deal 

with the problem of over-discovery.”  ADV. COM. NOTES, 97 F.R.D. at 217.  “The objective is to 

guard against redundant or disproportionate discovery by giving the court authority to reduce the 

amount of discovery that may be directed to matters that are otherwise proper subjects of 

inquiry.”  Id.  Accordingly, the district courts were “encourage[d] to be more aggressive in 

identifying and discouraging discovery overuse.”  Id.  When curbing “disproportionate” 

discovery, the district court may consider the nature and complexity of the factual issues, the 

financial resources of the parties and the significance of the rights and issues at stake.  See id. at 

218.  The Rules Committee urged: “The court must apply standards in an even-handed manner 

that will prevent use of discovery as a war of attrition or as a device to coerce a party, whether 

financially weak or affluent.” Id.  As the rule revisors further explained, 

Concern about discovery abuse has led to widespread recognition that there is a 
need for more aggressive judicial control and supervision.  Sanctions to deter 
discovery abuse would be more effective if they were diligently applied “not 
merely to penalize those whose conduct may be deemed to warrant such a 
sanction, but to deter those who might be tempted to such conduct in the absence 
of such a deterrent.”  Thus the premise of Rule 26(g) is that imposing sanctions on 
attorneys who fail to meet the rule’s standards will significantly reduce abuse by 
imposing disadvantages therefor. 

 
Id. at 220 (citations omitted).  Thus, Rule 26(g) is particularly aimed at “discovery abuse” and 

“over-discovery” as defined in Rule 26(b)(2)(C). 

 BOILERPLATE OR “GENERAL” OBJECTIONS:  Under Rule 26(g), objections also must be 

consistent with procedural and substantive law (or a good faith extension of it), and not 

interposed for an improper purpose or for delay.  In this district, the 15-day objection 
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requirement in the local rules (E.D.VA.CIV.R. 26(C)) sometimes leads to over-objecting for a 

variety of good and not-so-good reasons.  During the mandatory meet-and-confer process before 

a motion to compel, however, the objecting party should reconsider its objections and withdraw 

any that – upon further reflection – are not warranted by the law and facts. 

 A violation that often arises in this district concerns the assertion of so-called “General 

Objections” (e.g., “The responding party objects to all the requests to the extent that they are 

unduly burdensome.”) coupled with a response “subject to” those General Objections (e.g., 

“Subject to and without waiving the General Objections, responding party will produce 

responsive documents that are within its possession, custody, or control.”).  This response, while 

sounding lawyerly, cooperative, and innocuous, may be deceptive.  For example, if the request is 

for all emails about a particular transaction, the responding party might try to rely on the General 

Objection to justify the production of only some responsive emails from employees whose email 

it has searched, instead of from all of its employees who were involved.  Rule 26(g) provides a 

basis for the district court to strike those General Objections, to require further production, and to 

award sanctions for any culpable misconduct. 

 ABUSIVE, INCOMPLETE, OR EXCESSIVE PRETRIAL DISCLOSURE:  Rule 26(g) requires, 

inter alia, that pretrial disclosures be “complete and correct” when served.  When it comes to 

pretrial lists of witness and exhibits, the disclosures sometimes violate this standard. 

 Under Rule 26(a)(3), the parties must disclose specific information on the schedule set by 

the district court in the initial scheduling Order, including: 

[A]n appropriate identification of each document or other exhibit, including 
summaries of other evidence, separately identifying [i] those which the party 
expects to offer and [ii] those which the party may offer if the need arises. 
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FED.R.CIV.P. 26(a)(3)(C).  “This paragraph imposes an additional duty to disclose, without any 

request, information customarily needed in final preparation for trial.”  ADV. COM. NOTES, 146 

F.R.D. 501, 635 (1993) (emphasis added).  Thus, a party has a duty to select evidence from the 

discovery record for use at trial, and to disclose it, so his opponent can effectively and efficiently 

prepare for trial. 

 The pretrial disclosures must be “complete” when served.  FED.R.CIV.P. 26(g).  All 

witnesses, exhibits, and “summaries of other evidence” must be listed, or they cannot be used at 

trial.  See FED.R.CIV.P. 37(c)(1).  Under Rule 16, the standard initial scheduling Order states the 

same requirement.  For example, a party may not unilaterally “reserve” the right to create and 

later submit additional “summaries of other evidence.”  Summaries, competent and in 

compliance with Federal Rule of Evidence 1006, must be listed in the Rule 26(a)(3) disclosure 

and provided to the opposing party with the other exhibits, or they cannot be used at trial. 

These disclosures also must be “correct.”  Under Rule 26(a)(3)(C), the parties must 

distinguish among their trial exhibits:  “[T]he exhibits that will probably be offered are to be 

listed separately from those which are unlikely to be offered but which are listed in order to 

preserve the right to do so if needed because of developments during trial.”  ADV. COM. NOTES, 

146 F.R.D. at 636.  The self-evident purpose of these separate lists is to enable one’s opponent to 

prepare for trial by focusing his efforts on the exhibits likely to be offered at trial, rather than on 

those that are unlikely to be used.  According to the leading commentators on federal practice, 

“the scrambling of witnesses and exhibits as between those that will and may be used so as to 

becloud the true intentions of counsel at trial could offend against Rule 26(g)(1).”  8 Wright, 

Miller & Marcus, FEDERAL PRACTICE AND PROCEDURE: CIVIL 3D § 2054 at 379 (2010).  This is 

one important aspect of “correctness.” 
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Another aspect of “correctness” is the good faith effort to select trial exhibits from the 

larger discovery record.  The requirement of selecting evidence for trial, and distinguishing 

between exhibits that are likely to be used, necessarily requires a good faith effort by counsel to 

make those selections and distinctions to narrow the case for trial.  As the leading commentators 

on the federal rules analyze the issue: 

It certainly could be an abuse of Rule 26(a)(3) for a party to list so many 
witnesses or exhibits as to exceed any possibility of use at trial and swamp the 
opposing party with a meaningless avalanche of information.  At some point, 
then, there is a limit on what can be listed.  Note that Rule 26(g)(1) applies to 
these disclosures, and that sanctions are accordingly possible should the court 
conclude that the listing is maliciously overbroad. 

 
8 Wright, Miller & Marcus, FEDERAL PRACTICE AND PROCEDURE: CIVIL 3D § 2054 at 379 (2010).  

In the alternative, these commentators recommend that “winnowing overlong lists” be done as 

part of the Rule 16 pretrial management of the case (Id.); but either way, the district court can 

and should take action to curb any abusive pretrial disclosure practices. 

 A final aspect of “correctness” deals with format.  The format of the pretrial disclosures 

is set by Rule 26(a)(3)(C), which requires that “each document or other exhibit” be separately 

listed and identified.  The local rules also require that exhibits be separately listed and placed “in 

a binder, properly tabbed, numbered, and indexed,” and that copies be provided to opposing 

counsel.  E.D.VA.CIV.R. 79(A).  Despite the “separateness” requirement, in some limited 

instances, a party may “group” exhibits together under one exhibit number and tab: 

The rule requires a separate listing of each such exhibit, though it should permit 
voluminous items of a similar or standardized character to be described by 
meaningful categories.  For example, unless the court has otherwise directed, a 
series of vouchers might be shown collectively as a single exhibit with their 
starting and ending dates. 

 
ADV. COM. NOTES, 146 F.R.D. at 636.  But this “grouping” is permitted only if the exhibits are 

of like kind and character and described by “meaningful categories” (e.g., a series of invoices 
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that together support an outstanding account balance).  Thus, a “correct” disclosure must 

properly separate, number, and tab exhibits in a binder.  (NB:  In a recent case, the parties agreed 

to serve one another with “electronic binders,” instead of paper ones.  That “green” solution to 

the tree-killing problem in a case with voluminous trial exhibits worked smoothly.) 

 The pretrial disclosure must be signed by counsel, certifying that “after a reasonable 

inquiry,” it is “complete and correct,” and in compliance with the rules, and a violation of the 

certification requirement “shall” be punished with an “appropriate sanction.”  FED.R.CIV.P. 

26(g)(1) & (3); see also ADV. COM. NOTES, 146 F.R.D. at 644 (“sanctions for violations of the 

rules regarding disclosures” may be imposed under Rules 26(g) and Rule 37).  Like the 

certification requirement under Rule 11, therefore, this is a personal and non-delegable duty of 

reasonable inquiry, which the district court shall enforce with an “appropriate sanction.” 

 As the pertinent Rules themselves state, the Court has express and plenary authority to 

impose “an appropriate sanction” under Rules 16, 26, and 37.  This authority certainly would 

permit the Court to enforce the scheduling order, the local rules, and the federal rules to ensure 

fair and disciplined litigation.  See Rabb, 769 F.2d at 999-1000 (affirming sanctions and 

exclusion of evidence under Rules 16 and 37 to enforce scheduling order).  The aggrieved party 

may ask the Court to enter an order for “appropriate” relief, including: (a) requiring the 

offending party to withdraw its Rule 26(a)(3) pretrial disclosure and promptly submit a proper 

pretrial disclosure; (b) requiring proper distinctions to be made between those exhibits “likely” to 

be used and those that “may be used if the need arises;” (c) precluding the offending party from 

listing any new exhibits or summaries not listed in the original pretrial disclosure; (d) thereafter 

allowing the movant an opportunity to serve objections to the resubmitted pretrial disclosure; and 

(e)  awarding any further “appropriate” relief. 
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 WHAT IS “AN APPROPRIATE SANCTION”?  Under Rule 26(g), the district court may 

impose sanctions as under Rule 11.  SANCTIONS § 44(A) & (B).  This is discretionary authority, 

“to be exercised in light of the particular circumstances.” ADV COM. NOTES, 97 F.R.D. at 220.  

As under Rule 11, these determinations are committed to the discretion of the district court 

because it “is best acquainted with the local bar’s litigation practices and thus best situated to 

determine when a sanction is warranted to serve [the] goal of specific and general deterrence.”  

Cf. Cooter & Gell, 496 U.S. at 404 (explaining Rule 11).  As under Rule 11 and 16(f), the goals 

are deterrence and compensation. 

 The first question, in fact, is whether there will be a sanction at all.  If the violations are 

de minimus, or other mitigating factors appear, then no sanction need be imposed.  If sanctions 

are warranted, it may be “creative” so long as it is fashioned to the purposes intended.  

SANCTIONS § 44(B).  And, as under Rule 11, there may be aggravating (or mitigating) 

circumstances, or other judicial objectives which may justify more (or less) severe sanctions, 

such as the nature and extent of prejudice caused by the offending party’s violation; whether 

punishment of the offender is appropriate; and whether the sanction also is intended as a 

deterrent to others.  See generally SANCTIONS § 44(C).  The movant and the violator should 

analyze these factors and objectives when the nature and extent of the sanction is at issue. 

 Finally, as under Rule 11, general “due process requirements” – notice and an 

opportunity to be heard – must be followed prior to the imposition of sanctions under Rule 26(g).  

ADV. COM. NOTES, 97 F.R.D. at 220.  “The kind of notice and hearing required will depend on 

the facts of the case and the severity of the sanction being considered.  To prevent the 

proliferation of the sanction procedure and to avoid multiple hearings, discovery in any sanction 

proceeding normally should be permitted only when it is clearly required by the interests of 
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justice.  In most cases the court will be aware of the circumstances and only a brief hearing 

should be necessary.”  Id.  These procedures intentionally mirror those under Rule 11. 

III. RULE 37 

 Like Rule 26(g), Rule 37 is aimed at “discovery abuse.”  It is broad, but not a catch-all.  

And lawyers (and courts) should avoid invoking it in knee-jerk fashion each time there has been 

a discovery dispute.  Although it first addressed sanctions in 1970, this rule has been beefed-up 

since then.  Rule 37 has several parts, and each is examined separately below: 

 FEE AWARDS ON MOTIONS TO COMPEL:  Although not denominated as a sanctioning 

provision, Rule 37(a)(5) permits the district court to award fees and expenses incurred on a 

motion to compel: 

(5) Payment of Expenses; Protective Orders. 
 

 (A) If the Motion Is Granted (or Disclosure or Discovery Is Provided 
After Filing).  If the motion is granted — or if the disclosure or requested 
discovery is provided after the motion was filed — the court must, after giving an 
opportunity to be heard, require the party or deponent whose conduct 
necessitated the motion, the party or attorney advising that conduct, or both to pay 
the movant’s reasonable expenses incurred in making the motion, including 
attorney’s fees.  But the court must not order this payment if: 
 

 (i) the movant filed the motion before attempting in good faith to obtain 
the disclosure or discovery without court action; 
 
 (ii) the opposing party’s nondisclosure, response, or objection was 
substantially justified; or 
 
 (iii) other circumstances make an award of expenses unjust. 
 

 (B) If the Motion Is Denied.  If the motion is denied, the court may issue 
any protective order authorized under Rule 26(c) and must, after giving an 
opportunity to be heard, require the movant, the attorney filing the motion, or 
both to pay the party or deponent who opposed the motion its reasonable expenses 
incurred in opposing the motion, including attorney’s fees.  But the court must not 
order this payment if the motion was substantially justified or other 
circumstances make an award of expenses unjust. 
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 (C) If the Motion Is Granted in Part and Denied in Part.  If the motion is 
granted in part and denied in part, the court may issue any protective order 
authorized under Rule 26(c) and may, after giving an opportunity to be heard, 
apportion the reasonable expenses for the motion. 
 

FED.R.CIV.P. 37(a)(5) (emphasis added).  Thus, an award of fees is mandatory under subsection 

(A) (“must”) – but there may be extenuating circumstances (e.g., lack of a meet-and-confer, if 

noncompliance is “substantially justified,” or if an award otherwise would be “unjust”). 

 The burden of proof under this provision was reversed in 1970:  rather than requiring the 

movant to prove his entitlement to fees, an award of fees is mandatory “unless” the resisting 

party proved that his noncompliance was justified.  ADV. COM. NOTES, 48 F.R.D. at 539.  This 

change was intended to “encourage” fee awards to curb discovery abuse.  Id.  Similarly, if a 

motion to compel is denied, fees “must” be awarded under subsection (B) unless the motion was 

“substantially justified.” 

 Noncompliance with a discovery request, or an unsuccessful motion to compel, may be 

“substantially justified” if there is a “genuine dispute” or “if reasonable people could differ as to 

[the appropriateness of the contested action].”  Pierce, 487 U.S. at 565.  Finally, an apportioned 

award of fees is discretionary under subsection (C) (“may”).  Under all subsections, due process 

is required (“opportunity to be heard”), which may be the opportunity to make “written 

submissions” or have a hearing.  ADV. COM. NOTES, 146 F.R.D. at 690.  Thus, there may be fee-

shifting under Rule 37(a)(5), even though it is not denominated as a sanction per se. 

 FAILURE TO COMPLY WITH A COURT ORDER (FOREIGN DEPOSITION):  The failure to 

comply with a court order is where the heavy artillery is brought out under Rule 37(b), starting 

with depositions being taken in a forum other than the trial court: 
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(b) Failure to Comply with a Court Order. 
 
 (1) Sanctions in the District Where the Deposition Is Taken.  If the court 
where the discovery is taken orders a deponent to be sworn or to answer a 
question and the deponent fails to obey, the failure may be treated as contempt of 
court. 

 
FED.R.CIV.P. 37(b)(1) (emphasis added).  This subsection appears simple, but it invokes the 

complexities and due process of the contempt procedure, as well as its remedies (including, an 

award of fees, coercive fines, and jail time).  See Buffington v. Baltimore County, 913 F.3d 113, 

132-36 (4th Cir. 1990), cert. denied, 499 U.S. 906 (1991) (analyzing use of contempt to punish 

discovery violation).  This also mirrors the contempt power available to the district court under 

Rule 45(e).  Suffice it to say, that failing to obey an order regarding a deposition will trigger a 

process you and your client would rather not experience. 

 FAILURE TO COMPLY WITH A COURT ORDER (OTHER ORDERS):  If a party fails to 

comply with other discovery orders, the trial court has a wide array of sanctions at its disposal to 

penalize, coerce compliance, or to compensate the other party. 

(2) Sanctions in the District Where the Action Is Pending. 
 

 (A) For Not Obeying a Discovery Order.  If a party or a party’s officer, 
director, or managing agent — or a witness designated under Rule 30(b)(6) or 
31(a)(4) — fails to obey an order to provide or permit discovery, including an 
order under Rule 26(f), 35, or 37(a), the court where the action is pending may 
issue further just orders.  They may include the following: 
 

 (i) directing that the matters embraced in the order or other designated 
facts be taken as established for purposes of the action, as the prevailing party 
claims; 
 
 (ii) prohibiting the disobedient party from supporting or opposing 
designated claims or defenses, or from introducing designated matters in 
evidence: 
 
 (iii) striking pleadings in whole or in part; 
 
 (iv) staying further proceedings until the order is obeyed; 
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 (v) dismissing the action or proceeding in whole or in part; 
 
 (vi) rendering a default judgment against the disobedient party; or 
 
 (vii) treating as contempt of court the failure to obey any order except an 
order to submit to a physical or mental examination. 
 

 (B) For Not Producing a Person for Examination.  If a party fails to 
comply with an order under Rule 35(a) requiring it to produce another person for 
examination, the court may issue any of the orders listed in Rule 37(b)(2)(A)(i)-
(vi), unless the disobedient party shows that it cannot produce the other person. 
 
 (C) Payment of Expenses.  Instead of or in addition to the orders above, 
the court must order the disobedient party, the attorney advising that party, or 
both to pay the reasonable expenses, including attorney’s fees, caused by the 
failure, unless the failure was substantially justified or other circumstances make 
an award of expenses unjust. 
 

FED.R.CIV.P. 37(b)(2) (emphasis added).  Each of these bears separate explication. 

  Subsection (A):  The use of “may” in subsection (A) makes it sound as if 

sanctions are discretionary.  As a practical matter, disobeying an order is going to be punished, 

and the discretion is aimed more at which sanction is most appropriate.  In this regard, the 

district court’s discretion to “impose sanctions” is “nearly unfettered.”  Hinkle v. City of 

Clarksburg, 81 F.3d 416, 426 (4th Cir. 1996).  But the general principal is that the sanction 

should be the least severe sanction that will be effective.  See Hathcock, 53 F.3d at 40-41 

(reversing and remanding default judgment entered under Rule 37(b) for consideration of a lesser 

sanction).  Thus, this discretion is nearly – but not completely – unfettered. 

 The limits on this discretion are best shown in cases involving default judgment.  Default 

judgment cannot be entered as a Rule 37(b) sanction unless the following factors are considered:  

“(1) whether the non-complying party acted in bad faith; (2) the amount of prejudice that 

noncompliance caused the adversary; (3) the need for deterrence of the particular sort of non-

compliance; and (4) whether less drastic sanctions would have been effective.”  Mutual Fed. Sav. 



 20  

& Loan Ass’n v. Richards & Associates, Inc., 872 F.2d 88, 92 (4th Cir. 1989).  The district court 

also should consider whether prior warnings of this “drastic” sanction have been given, the 

extent of prejudice to the opponent, and whether prior sanctions have been imposed.  Hathcock, 

53 F.3d at 40-41.  The district court’s discretion to enter a default judgment is more 

circumscribed than with other sanctions, and this sanction is reserved for “flagrant” cases.  Id. at 

40.  Thus, sanctions under subsection (A) (v) and (vi) will require a greater showing – including 

prejudice to the opponent – before they may be appropriately imposed. 

  Subsection (B):  This subsection is narrowly directed at a specific failure – failing 

to produce a person for a Rule 35 examination.  But to avoid sanctions, the disobedient party 

may be able to show that it “cannot” produce the person.  This is consistent with a general (and 

generally applicable) principle:  A party should not be sanctioned if he is unable to comply.  

National Hockey League v. Metropolitan Hockey Club Inc., 427 U.S. 639, 640 (1976) 

(noncompliance “due to inability to comply” may be excused under Rule 37).  Generally, 

however, an “inability to comply” must be due to circumstances beyond the party’s or his 

counsel’s control. 

  Subsection (C):  This subsection allows fee awards against the disobedient party 

or his counsel.  The procedures and standards mirror those under Rule 37(a)(5).  Importantly, the 

award of fees to the movant under Rule 37(b)(2) must be reasonable and directly incurred as a 

result of the nonmovant’s failure; they cannot be a fine – such as a flat fee that bears no relation 

to the movant’s fees and expenses.  See Insurance Co. of No. Am. v. MacMillan, 945 F.2d 729, 

732 (4th Cir. 1991).  Thus, as under Rule 37(a)(5), the award must be reasonable and is limited 

to fees and expenses that have been “caused” by the nonmovant’s failure to obey the discovery 

order. 
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 FAILURE TO COMPLY WITH MANDATORY DISCLOSURES:  Disclosures under Rule 

26(a)(1), (2) and (3), and supplementations under Rule 26(e) are mandatory and have a “self-

executing sanction” – preclusion: 

 (1) Failure to Disclose or Supplement.  If a party fails to provide information or 
identify a witness as required by Rule 26(a) or (e), the party is not allowed to use that 
information or witness to supply evidence on a motion, at a hearing, or at a trial, 
unless the failure was substantially justified or is harmless.  In addition to or instead 
of this sanction, the court, on motion and after giving an opportunity to be heard: 
 

 (A) may order payment of the reasonable expenses, including attorney’s 
fees, caused by the failure; 
 
 (B) may inform the jury of the party’s failure; and 
 
 (C) may impose other appropriate sanctions, including any of the orders 
listed in Rule 37(b)(2)(A)(i)-(vi). 
 

FED.R. CIV.P. 37(c)(1); ADV. COM. NOTES, 146 F.R.D. at 691 (“self-executing sanction”); 

Buffington, 913 F.3d at 115 (violation of Rule 26(e) may be sanctioned even if no prior order 

compelling discovery has been violated).  Before information or witnesses are excluded for 

failure to disclose or supplement, the district court must consider five factors: (1) surprise to the 

other party, (2) the other party’s ability to cure any surprise, (3) any disruption of trial that might 

occur, (4) the explanation for the late disclosure, and (5) the importance of the evidence or 

witness to a fair decision on the merits.  See Southern States Rack & Fixture, 318 F.3d at 595-99 

(whether to exclude a belatedly disclosed expert witness).  Generally, prejudice (or lack of it) is 

the key factor.  Rowland v. American General Fin’l, Inc., 340 F.3d 187, 195-96 (4th Cir. 2003) 

(lack of prejudice may justify admission at trial of untimely disclosed evidence).  Finally, “other 

appropriate sanctions” may be imposed “in addition to or instead of” preclusion, and the district 

court would follow the principles and procedures of other Rule 37 subsections. 
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 FAILURE TO ADMIT:  Providing an “insufficient” response to a request for admission, or 

failing to admit matter which is later proven true, both carry penalties – but they are different. 

 First, under Rule 36, the district court, on motion, “may” order that the fact for which an 

insufficient response is made be deemed “admitted” and award fees.  FED.R.CIV.P. 36(a)(6).  For 

example, a response may insufficient if it fails to “specifically” admit or deny a fact, or if the 

responding party claims lack of knowledge without explaining its inability “in detail.”  ADV. 

COM. NOTES, 48 F.R.D. at 534.  Under Rule 36(a)(6), the district court may be called upon to 

“scrutinize” a response for sufficiency and may order an amended response or deem the matter 

admitted.  Id.  But this is only one of the tools in the district court’s tool box. 

 Second, under Rule 37, the failure to admit carries mandatory penalties if a motion is 

made: 

 (2) Failure to Admit.  If a party fails to admit what is requested under Rule 36 and 
if the requesting party later proves a document to be genuine or the matter true, the 
requesting party may move that the party who failed to admit pay the reasonable 
expenses, including attorney’s fees, incurred in making that proof.  The court must 
so order unless: 
 

 (A) the request was held objectionable under Rule 36(a); 
 
 (B) the admission sought was of no substantial importance; 
 
 (C) the party failing to admit had a reasonable ground to believe that it 
might prevail on the matter; or 
 
 (D) there was other good reason for the failure to admit. 
 

FED.R.CIV.P. 37(c)(2) (emphasis added).  These sanctions are not self-executing, but are initiated 

by the requesting party’s motion.  If a motion is made, then the district court “must” award 

“reasonable” fees and expenses, unless extenuating circumstances exist.  This sanction does not 

appear to be dependent on the outcome of merits, only the truth vel non of the factual matter for 

which an admission was sought.  Thus, the trial winner may be sanctioned under Rule 37(c)(2). 
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 FAILURE TO RESPOND TO DISCOVERY REQUESTS:  Other discovery failures (such as not 

answering interrogatories or failing to appear for a deposition) carry discretionary sanctions: 

(d) Party’s Failure to Attend Its Own Deposition, Serve Answers to 
Interrogatories, or Respond to a Request for Inspection. 

 
 (1) In General. 
 

 (A) Motion; Grounds for Sanctions. The court where the action is pending 
may, on motion, order sanctions if: 
 

  (i) a party or a party’s officer, director, or managing agent — or a 
person designated under Rule 30(b)(6) or 31(a)(4) — fails, after being served 
with proper notice, to appear for that person’s deposition; or 
 
  (ii) a party, after being properly served with interrogatories under 
Rule 33 or a request for inspection under Rule 34, fails to serve its answers, 
objections, or written response. 
 

 (B) Certification.  A motion for sanctions for failing to answer or respond 
must include a certification that the movant has in good faith conferred or 
attempted to confer with the party failing to act in an effort to obtain the answer 
or response without court action. 
 

 (2) Unacceptable Excuse for Failing to Act.  A failure described in Rule 
37(d)(1)(A) is not excused on the ground that the discovery sought was 
objectionable, unless the party failing to act has a pending motion for a protective 
order under Rule 26(c). 

 
 (3) Types of Sanctions.  Sanctions may include any of the orders listed in Rule 

37(b)(2)(A)(i)-(vi).  Instead of or in addition to these sanctions, the court must 
require the party failing to act, the attorney advising that party, or both to pay the 
reasonable expenses, including attorney’s fees, caused by the failure, unless the 
failure was substantially justified or other circumstances make an award of 
expenses unjust. 

 
FED.R.CIV.P. 37(d)(1).  Each failure has a different most probable sanction in this district. 

  Failing to Appear for a Deposition:  Under the local rules, the deposition of any 

plaintiff or counterclaim-plaintiff may be taken in this district.  E.D.VA.CIV.R. 30(A).  The 

federal rules also do not set a particular sequence for the taking of depositions (such as, plaintiff 

first).  FED.R.CIV.P. 26(d)(2)(A) & (B).  Nonetheless, the parties sometimes bicker about the 
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where and when of a deposition and refuse to appear.  If a party fails to appear for a properly 

noticed deposition, it is likely that a date-certain for it to be taken will be set, a dismissal warning 

will be given, and fees and expenses will be awarded.  Missing the date-certain is likely to result 

in dismissal and more fees.  Importantly, while an objection to deposition notice is helpful, a 

motion for a protective order is the proper way to dispute the where and when of a deposition. 

  Written Discovery:  Under the local practice, objections to written discovery must 

be served 15 days after receipt of the discovery requests.  E.D.VA.CIV.R. 26(C).  Under the 

federal rules, a party does not have to respond to written discovery requests to which it has 

timely objected.  FED.R.CIV.P. 33(b)(3) & (4); FED.R.CIV.P. 34(b)(2)(B) & (C).  Thus, if a party 

has timely objected to written discovery, he does not need to respond or file a motion for a 

protective order.  But, if a party fails to timely object and then also fails to answer interrogatories 

or produce documents, it is likely that all objections will be deemed waived, a date-certain for 

responses will be set, a dismissal warning will be given, and fees and expenses will be awarded.  

Missing the date-certain is likely to result in dismissal and more fees. 

 MISCONDUCT AT A DEPOSITION:  As if Rule 37 were not enough, there are additional 

sanctioning provisions embedded within Rule 30, specifically directed at obstreperous conduct at 

a deposition: 

Sanction.  The court may impose an appropriate sanction — including the 
reasonable expenses and attorney’s fees incurred by any party — on a person who 
impedes, delays, or frustrates the fair examination of the deponent. 
 

FED.R.CIV.P. 30(d)(2) (emphasis added).  This provision was added in 1993, when the rule was 

amended to curb abusively long depositions (since superseded by Rule 30(d)(1), setting a one-

day, 7-hour limit) and to prohibit “speaking objections” and “instructions not to answer” for 
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anything other than the assertion of privilege (now found Rule 30(c)(2)).  These sanctions may 

be awarded when (for example): 

• “a deposition is unreasonably prolonged;” 

• “an attorney engages in other practices that improperly frustrate the fair examination of 
the deponent, such as making improper objections or giving directions not to answer;” 

• an attorney makes “an excessive number of unnecessary objections;” 

• an attorney refuses “to agree with other counsel on a fair apportionment of the time 
allowed for examination of a deponent;” or 

• an attorney refuses “to agree to a reasonable request for some additional time to complete 
a deposition.” 

 
ADV. COM, NOTES, 146 F.R.D. at 131-32.  As succinctly stated by the rule revisors, “In general, 

counsel should not engage in any conduct during a deposition that would not be allowed in the 

presence of a judicial officer.”  Id.  In addition, if a deposition is “conducted in bad faith or in a 

manner that unreasonably annoys, embarrasses, or oppresses the deponent or party,” the 

aggrieved deponent or party may apply to the district court for an order terminating the 

deposition – and the deposition may be suspended pending that motion.  FED.R.CIV.P. 

30(d)(3)(A) & (B).  Upon the grant (or denial) of such a motion, the district court may make an 

award of expenses pursuant to Rule 37(a)(5).  This award of expenses may include reasonable 

attorney’s fees. 

 FAILURE TO PROVIDE ELECTRONICALLY STORED INFORMATION:  Electronically stored 

information (“ESI”) is different from other sources of discoverable information, and different 

discovery rules and sanctions provisions apply. 

 Rule 37(e) was added in 2006, when Rules 16(b)(5) and 26(f) was amended as part of the 

so-called “E-Discovery Amendments.”  Under amended Rule 16(b)(5), production of ESI may 

be included in the Rule 16(b) Scheduling Order, and under amended Rule 26(f), preservation of 

ESI was included as a topic at the parties’ pretrial planning conference, and may result in an 
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agreed upon preservation obligation.  ADV. COM. NOTES (2006), reprinted 12A Wright, Miller, 

Kane & Marcus, FEDERAL PRACTICE AND PROCEDURE: CIVIL, Appendices at 386-87 (2009).  The 

district court also may enter an ESI preservation order.  Id.  Whether or not there is an ESI 

preservation agreement or order, however, certain preservation of evidence obligations under the 

common law may arise upon notice of a claim or the filing of a lawsuit, which may give rise to 

an issue of spoliation if evidence is then lost:  “Spoliation refers to the destruction or material 

alteration of evidence or to the failure to preserve property for another’s use as evidence in 

pending or reasonably foreseeable litigation.”  Silvestri v. General Motors Corp., 271 F.3d 583, 

590 (4th Cir. 2001).  Rule 37(e) was enacted in 2006 as a “safe harbor” against inadvertent 

violation of any ESI “preservation obligation.” 

 Rule 37(e) provides as follows: 

(e) Failure to Provide Electronically Stored Information.  Absent exceptional 
circumstances, a court may not impose sanctions under these rules on a party for 
failing to provide electronically stored information lost as a result of the routine, 
good-faith operation of an electronic information system. 
 

FED.R.CIV.P. 37(e) (emphasis added).  The narrowness this of this safe-harbor was emphasized 

by the rules committee: 

Rule 37(f) applies to information lost due to the routine operation of an 
information system only if the operation was in good faith.  Good faith in the 
routine operation of an information system may involve a party’s intervention to 
modify or suspend certain features of that routine operation to prevent the loss of 
information, if that information is subject to a preservation obligation.  A 
preservation obligation may arise from many sources, including common law, 
statutes, regulations, or a court order in the case.  The good faith requirement of 
Rule 37(f) means that a party is not permitted to exploit the routine operation of 
an information system to thwart discovery obligations by allowing that operation 
to continue in order to destroy specific stored information that it is required to 
preserve.  When a party is under a duty to preserve information because of 
pending or reasonably anticipated litigation, intervention in the routine operation 
of an information system is one aspect of what is often called a “litigation hold.”  
Among the factors that bear on a party’s good faith in the routine operation of an 
information system are the steps the party took to comply with a court order in the 
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case or party agreement requiring preservation of specific electronically stored 
information. 

 
ADV. COM. NOTES (2006), supra at 386 (emphasis added).  “Routine operation” of a computer 

system may include such things as the automatic “overwriting” of an electronic document, 

without preservation of the prior version.  Id.  Thus, this safe-harbor is substantively narrow. 

 The safe-harbor also is procedurally narrow.  “The protection provided by Rule 37(f) 

applies only to sanctions ‘under these rules.’  It does not affect other sources of authority to 

impose sanctions or rules of professional responsibility.”  ADV. COM. NOTES (2006), supra at 

387 (emphasis added).  Under the district court’s “inherent power,” for example, sanctions may 

be imposed for spoliation of evidence.  Silvestri, 271 F.3d at 590.  Thus, whether the conduct is 

within the Rule 37(e) safe-harbor, or without it, a spoliator of ESI may be sanctioned. 

 FAILURE TO FRAME DISCOVERY PLAN IN GOOD FAITH:  Rule 37(f) was added in 1980, 

when Rule 26(f) was first enacted regarding convening discovery conferences: 

(f) Failure to Participate in Framing a Discovery Plan.  If a party or its 
attorney fails to participate in good faith in developing and submitting a proposed 
discovery plan as required by Rule 26(f), the court may, after giving an 
opportunity to be heard, require that party or attorney to pay to any other party the 
reasonable expenses, including attorney’s fees, caused by the failure. 
 

FED.R.CIV.P. 37(f).  Self-evidently, this is very similar to Rule 16(f). 

 Under the local practice, the district judge sets a date by which the Rule 26(f) conference 

must be held and a joint discovery plan submitted, as well as a date for the Rule 16(b) conference 

with the assigned Magistrate Judge.  Any failure to participate in good faith in framing the 

discovery plan will be immediately detected, and just as swiftly dealt with, by the Magistrate 

Judge.  The efficiency of the docket is something that you and your client do not want to mess 

with! 
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V. RULE 45 

 Discovery subpoenas under Rule 45 are subject to detailed procedural and substantive 

rules regarding form, issuance, service, provision of witness fees, and the like.  FED.R.CIV.P. 

45(a) &(b).  Similarly, the rule includes detailed provisions designed to protect the person served 

from undue burden and expense, and from disclosure of privileged or protected information.  

Id. (c).  A nonparty served with a discovery subpoena also may object, assert privileges, and seek 

an order quashing or modifying the subpoena.  Id.  How does the serving party seek relief and 

what authority does the issuing court have to compel compliance? 

 Discovery subpoenas served on nonparties under Rule 45 are subject to both Rule 37 and 

Rule 45.  Under Rule 37(a)(2) and Rule 45(c)(2)(B)(i), the party serving a subpoena may move 

the district court “where the discovery is or will be taken” (i.e., the “issuing court”) to enter an 

order compelling compliance.  Often, that is a foreign district court, which will open a 

miscellaneous matter separate from the main action.  A party seeking to enforce a subpoena may 

file a motion under Rule 37, and typically seeks narrow relief under that rule – an order 

compelling production of documents (or a witness for a deposition, or information withheld on 

the grounds of privilege, etc.), and an award of fees and costs.  FED.R.CIV.P. 37(a)(1) & (5).  But 

there is an even more powerful tool available. 

 Under Rule 45, “The issuing court may hold in contempt a person who, having been 

served, fails without adequate excuse to obey the subpoena.”  FED.R.CIV.P. 45(e) (emphasis 

added); Haney v. Woodward & Lothrop, Inc., 330 F.2d 940 (4th Cir. 1964) (nonparty witness 

may held in contempt under Rule 45 and party may be sanctioned under Rule 37).  Whether to 

use contempt power to enforce a discovery violation is a complex analysis.  See Buffington, 913 

F.3d at 132-36 (analyzing use of contempt to punish discovery violation).  Rule 45(e) requires an 
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analysis of whether the failure was the result of an “adequate excuse.”  An “adequate excuse” 

may include an inability to comply.  United States v. Bryan, 339 U.S. 323, 330 (1950).  A failure 

to comply also may be excused where the subpoena is procedurally or substantively defective.  

FED.R.CIV.P. 45(e); accord In re Guthrie, 733 F.2d 634 (4th Cir. 1984) (reversing contempt 

citation and quashing improperly served subpoena).  Finally, objections and motions to modify 

or quash the subpoena, made in good faith and “substantially justified,” may be an “adequate 

excuse” to avoid contempt. 

CONCLUSION 

 What are we to make of all of the district court’s powers to sanction lawyers and parties 

for “bad faith” litigation?  As the leading lawyer-commentator on sanctions has decried the 

burgeoning use of sanctions in an effort to control so-called “abusive litigation”: 

Just in case Rule 11 was not bad enough, the Supreme Court declared in 1991 that 
the rules of civil and appellate procedure do not completely describe and limit the 
power of federal judges to sanction litigation misconduct.  In Chambers v. 
NASCO, Inc., 501 U.S. 32 (1991), the Court described and contoured the inherent 
judicial power to levy sanctions in response to abusive litigation practices.  If 
sufficient time, money and vitriol had not been spent on sanctions motions before 
Chambers, the Supreme Court’s decision accelerated the trend (with more than 
2,300 reported inherent-power sanctions cases since Chambers was decided). 
 

Gregory P. Joseph, Federal Litigation—Where Did It Go Off Track? LITIGATION, Vol. 34, No. 4 

(Summer 2008).  Sanctioning lawyers is not necessarily the answer to “the problem” – whatever 

“the problem” really is – indeed, that “cure” may be worse than the “ill.”  It is demoralizing, it 

adds costs, it leads to acrimony, and it consumes time and judicial resources. 

 The empirical data bears out that conclusion with respect to Rule 11.  Rule 11, as enacted 

in 1983, was irresponsibly overused because parties frequently tried to employ it as a fee-shifting 

tool where it did not properly apply.  See Thomas E. Willinger, The Rule 11 Sanctioning 

Process, 122-23 (FJC 1988).  That being so, and there now being even more pressure to recover 
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the ever-increasing fees and costs of litigation, adding more avenues for fee-shifting simply 

invites more inappropriate uses of these sanctioning provisions. 

 Nonetheless, district judges – 80% of those responding to the Federal Judicial Center’s 

2005 survey – like Rule 11 “just as it is.”  Report of a Survey of United States District Judges’ 

Experiences and Views Concerning Rule 11, Federal Rules of Civil Procedure (FJC 2005).  That 

is so even though 54% of those same judges acknowledged that Rule 11 has had no effect on the 

frequency with which “groundless litigation” is filed in federal court.  Id.  And when surveyed in 

1995 about the effect that the 1993 amendments had on frivolous litigation, 68% of the 

responding district judges said that it had no effect.  Report of a Survey Concerning Rule 11, 

Federal Rules of Civil Procedure (FJC 1995).  Yet, these sanction rules remain in force.  Go 

figure! 
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