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 INTRODUCTION:  Between the adoption of the federal civil rules in 1938 and the first 

major revision in 1970, sanctions were not a hot topic.  Civil litigation practice changed 

dramatically in 1970, however, when the modern discovery rules were adopted, and the use of 

sanctions to curb discovery and litigation abuses began to proliferate. 

 The explosive growth of civil discovery practice after 1970 accelerated the pace at which 

rule amendments were made, including rules regarding “abuses” and sanctions.  Among the 

watershed amendments in 1970 was the reinforcement of Rule 37, which provided generally for 

“sanctions against parties or persons unjustifiably resisting discovery.”  ADV. COM. NOTES, 48 

F.R.D. 487, 538 (1970).  “Resisting” discovery, however, was merely one form of “abuse.” 

 The firestorm regarding other discovery abuses began almost upon the enactment of the 

1970 revisions broadening of party-initiated discovery.  Abusive discovery was identified as a 

“social cost rather than a benefit.”  Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 741 

(1975).  Harsh sanctions for egregious discovery violations were approved.  National Hockey 

League v. Metropolitan Hockey Club, 427 U.S. 639, 643 (1976) (entry of default judgment 

against the plaintiff as a sanction under Rule 37 is proper where there has been a “callous 

disregard” of discovery obligations and a “bad faith” failure to respond to discovery).  The 

Supreme Court reminded the district courts, that they had “ample powers” to curb “undue and 

uncontrolled discovery.”  Herbert v. Lando, 441 U.S. 153, 176-77 (1979).  The Supreme Court’s 

criticism of “undue and uncontrolled discovery” was heard loud-and-clear by the Advisory 

Committee.  In 1980 and 1983, the discovery rules were revised to curb “discovery abuse,” and 

“over-discovery.”  These discovery limitations were but one front in the war on litigation abuse. 

 The hallmark amendment regarding litigation sanctions also was enacted in 1983, when 

Rule 11 was amended to mandate compliance with an objective standard of conduct.  See 
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generally ADV. COM. NOTES, 97 F.R.D. 165, 196-201 (1983).  Rule 11 was further modified in 

1993—making sanctions discretionary, but broadening their reach.  And since 1983, Rules 16(f) 

(1983 and 1993) and 26(g) (1983 and 1993) also have been added and fortified, specifying 

sanctions for particular pretrial, disclosure, and discovery misconduct.  Furthermore, Rule 37 has 

been beefed-up with further amendments (1980 and 1993). 

 Finally, pouring on even more accelerant, the Supreme Court expanded the “inherent 

power” of the federal judges to sanction litigation abuse and misconduct that was not otherwise 

addressed by a rule or statute.  Chambers v. NASCO, Inc., 501 U.S. 32 (1991).  Where does that 

leave us today? 

I. RULE 11 

 A. THE “NEW” RULE 11: 1983 

 The original version of Rule 11—circa 1938—imposed a signature requirement and 

allowed the district court to strike “scandalous” and “impertinent” matter.  After the institution of 

modern litigation practice (that is, after 1970), the Rule revisors found that the original Rule 11 

“has not been effective in deterring abuses” and offered little in the way of a penalty.  ADV. COM. 

NOTES, 97 F.R.D. at 198.  In an effort to curb a wide variety of “pleading and motion abuses,” to 

discourage “dilatory or abusive practices,” and to help “streamline the litigation process by 

lessening frivolous claims or defenses,” a “reasonable” pre-filing investigation was required and 

a certification of good faith was implied by every signature.  Id. at 198.  If a Rule 11 violation 

was found, sanctions were mandatory (although the nature of the sanction was discretionary).  Id. 

at 200.  An award of fees and expenses was identified as the primary sanction. 

 Rule 11 motions, however, were not intended to become costly and protracted “satellite 

litigation.”  ADV. COM. NOTES, 97 F.R.D. at 201.  One of the Federal Judicial Center’s principal 
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concerns was the extent to which Rule 11 motions might descend into “ego-driven fighting” 

between opposing counsel, Thomas E. Willinger, The Rule 11 Sanctioning Process, 121 (FJC 

1988), or spawn “ancillary proceedings that may themselves assume the dimensions of litigation 

with a life of its own,” William A. Schwarzer, SANCTIONS UNDER THE NEW FEDERAL RULE 11 – 

A CLOSER LOOK, 104 F.R.D. 181, 183 (1985) (“SCHWARZER”).  They became exactly that, 

however, as motions and oppositions routinely contained a pro forma request for Rule 11 

sanctions.  In its first ten years, Rule 11 generated more heat than light, triggering 7,000 reported 

Rule 11 decisions – and many thousands more unreported decisions and actions.  See Gregory P. 

Joseph, Federal Litigation—Where Did It Go Off Track? LITIGATION, Vol. 34, No. 4 (Summer 

2008) (quoting Federal Judicial Center statistics).  In this way, “new” Rule 11 had gone too far. 

 In another way, however, it did not go far enough.  “New” Rule 11 applied only to 

“signers” – i.e., counsel or parties who actually signed a pleading, motion, or other paper.  See 

Pavlic & LeFlore v. Marvel Entertainment Group, 493 U.S. 120, 125-27 (1989) (narrowly and 

literally construing 1983 version of Rule 11 and finding that “signing” does not include typed 

name of law firm).  Sometimes, the “real” culprit could not be sanctioned because he had not 

actually signed the offending pleading or paper – e.g., foreign counsel who drafted a frivolous 

complaint that was forwarded to and signed by local counsel, or a senior partner who had drafted 

the offending motion which he had a new associate sign.  This, too, needed correction. 

 B. THE “NEWER” RULE 11: 1993 

The 1993 version of Rule 11 was enacted “to remedy problems” that arose from the 1983 

version and to aim it more effectively.  See ADV. COM. NOTES, 146 F.R.D. 501, 583 (1993).  The 

revised rule has four parts:  Rule 11(a) specifies the signature requirement.  Rule 11(b) specifies 

the primary actors (“presenters”) and acts (e.g., “signing,” “filing,” “submitting,” and “later 
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advocating”) that are governed by the rule’s provisions, and defines the implications of each 

action.  Rule 11 (c) specifies the procedures and sanctions, but also adds additional actors (law 

firms and others who may be “responsible” for a “presenter’s” violation).  Finally, Rule 11(d) 

specifies what is not governed by Rule 11 – disclosures, as well as discovery requests, responses, 

objections, and motions, which are governed by Rules 26 through 37.  Importantly, sanctions are 

no longer mandatory. 

Under Rule 11(b) & (c)(1), the reach was broadened beyond “signers,” to include other 

“presenters,” law firms, and other lawyers “responsible” for a presenter’s violation.  The key 

distinction in the 1993 version is this: “presenters” have a personal and nondelegable duty of 

investigation, and may have primary liability as “the attorneys … who have violated” Rule 

11(b); law firms and other attorneys do not have a personal and nondelegable duty of 

investigation, but may have vicarious liability as a person “responsible for the violation” if they 

have “caused” the violation.  See FED.R.CIV.P. 11(c).  Understanding the distinction between 

“presenters” and others is critical to understanding the “newer” Rule 11. 

C. RULE 11(b):  WHO, WHAT, WHEN, HOW, AND WHY? 

  1. Who is a “Presenter”? 

Under the 1993 rule, the status of an actor as a “presenter” arises from his acts:  “By 

presenting to the court (whether by signing, filing, submitting, or later advocating) a pleading, 

written motion, or other paper, an attorney … is certifying that to the best of [the attorney’s] 

knowledge, information, and belief, formed after an inquiry reasonable under the 

circumstances,” the pleading, motion, or paper is not being submitted for an improper purpose, 

and is well-grounded in law and fact.  See FED.R.CIV.P. 11(b)(1) - (4).  Under the 1993 revisions, 

the presenter of a “pleading, written motion, or other paper” has “a nondelegable responsibility 
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to the court, and in most situations is the person to be sanctioned for a violation.”  See ADV. 

COM. NOTES, 146 F.R.D. at 588.  Thus, a personal, nondelegable duty of reasonable 

investigation, legal analysis, and conduct is imposed on presenters under Rule 11(b), and 

presenters have primary liability under Rule 11(c). 

 2. What is being “presented”? 

The terms “pleadings, written motions, and other papers” are defined by the Federal Civil 

Rules.  See FED.R.CIV.P. 7(a)(1)-(7) (“pleadings”); 7(b)(1) (“motions”); and 7(b)(2) (“other 

papers”).  Rule 11(b) adopts these terms-of-art.  See ADV. COM. NOTES, 97 F.R.D. at 198 (Rule 

11 incorporates Rule 7 definitions).  A “pleading” states a claim or defense (e.g., complaint, 

answer, etc.).  A “motion” is a “request for a court order.”  The term “other papers” would 

include, for example, briefs, affidavits, and the like, which are filed in support of a motion.  See, 

e.g., E.D.VA.CIV.R. 7(F) (written briefs required in support of all motions).  Therefore, virtually 

every pleading, motion, and other paper – except discovery materials excluded by Rule 11(d)—

are included within the reach of Rules 11(a) & (b). 

 3. What is an act of “presenting”? 

As plainly written, Rule 11(b) is broad and encompassing, but not a catch-all.  The Rule 

states that an attorney “presents” a “pleading, written motion, or other paper” by “signing, filing, 

[or] submitting,” it, or by “later advocating” its contents.  FED.R.CIV.P. 11(b).  Each of those acts 

of “presenting” is a well recognized term-of-art in federal practice. 

Signing:  Rule 11(a) defines the act of “signing.”  “Every pleading, written motion, and 

other paper shall be signed by at least one attorney of record in the attorney’s name … .”  

FED.R.CIV.P. 11(a).  This term is given a literal reading, however; it is limited to the actual 

physical act of signing and does not include typed names.  See Pavlic & LeFlore, 493 U.S. at 
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125-27 (narrowly and literally construing 1983 version of Rule 11 and finding that “signing” 

does not include typed name of law firm); Becker v. Montgomery, 532 U.S. 757, 764 (2001) 

(narrowly and literally construing 1993 version of Rule 11, and finding that “typed names” are 

not signatures under Rule 11(a)).  Thus, only the attorney who actually signs his name (often 

referred to as a “signer”) is a “presenter,” not those whose names also are typed on the pleading. 

Filing:  Rule 5(d) defines the act of “filing.”  The act of filing is the actual delivery of the 

document to the Clerk of the Court or to a judge of the Court.  FED.R.CIV.P. 5(d)(2).  Thus, the 

attorney who actually delivers a document for filing is a presenter, even if he did not sign it (but 

other attorneys, even signers, are not filers). 

NB:  An electronically “signed” and “filed” paper pursuant to local ECF 

rules is “a written paper for the purposes of these rules.”  FED.R.CIV.P. 5(d)(3); 

see also Becker, 532 U.S. at 763-64 (noting that Rule 5 specifies that electronic 

signatures may be subject to Rule 11(a) under local ECF rules) (dicta).  And so it 

is in our district.  See E.D.VA. ECF POLICIES AND PROCEDURES MANUAL, Policies 

and Procedures - Signatures (Nov. 1, 2010) (“The user login and password 

required to submit documents to the ECF system serve as the filing user’s 

signature on all electronic documents filed with the Court.  They serve as a 

signature for purposes of Fed.R.Civ.P. 11 … .”).1  Thus, Rules 11(a) & (b) reach 

electronic “papers” filed in this district. 

Submitting:  When revising Rule 11(b) in 1993, the Advisory Committee included the 

act of “submitting” as a manner of “presenting” to address an uncertainty that prominently 

appeared in the case law.  See Business Guides, Inc. v. Chromatic Comm. Enterp., 498 U.S. 533, 

562 (1991) (Kennedy, J., dissenting) (questioning whether 1983 version of Rule 11 reached 

affidavits “submitted” to the court in camera); see also Eisenberg v. University of New Mexico, 

936 F.2d 1131, 1133-34 (10th Cir. 1991) (citing Business Guides as implicitly holding that the 

                                                 
1  Available at http://www.vaed.uscourts.gov/ecf/documents/15-PoliciesandProcedures-Signatures.pdf 
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1983 version of Rule 11 reached affidavits “submitted” in support of a motion, even if “not 

formally filed”).  The revised language of Rule 11(b) now makes explicit that “other papers” that 

are “submitted” in the case but not formally filed still are subject to Rule 11(b) requirements.  

Thus, for example, an attorney who “submits” a purportedly privileged document for in camera 

review in support of a motion for a protective order acts as a presenter. 

Later Advocating:  This provision creates the concept of a “continuing duty,” which was 

missing under the 1983 version of the rule.  The revisors of Rule 11 explained which actions 

constituted “later advocating” and why this act was added to the rule:  Although Rule 11 “applies 

only to assertions contained in papers filed with or submitted to the court,” Rule 11(b) may be 

violated if the attorney “reaffirm[s] to the court and advocat[es] positions contained in those 

pleadings and motions after learning that they cease to have any merit.”  ADV. COM. NOTES, 146 

F.R.D. at 585.  But the rule “does not cover matters arising for the first time during oral 

presentations to the court, when counsel may make statements that would not have been made if 

there had been more time for study and reflection.”  Id. at 585.  Thus, an attorney making an oral 

presentation to the Court may have primary liability as a presenter if he reaffirms and advocates 

a position that had been stated in a written filing (whether he signed, filed, or submitted the 

written paper, or not), which he now knows lacks “any merit.” 

  4. What does a presenter “certify”? 

 A presenter—whether an attorney or unrepresented party—“certifies that to the best of 

the person’s knowledge, information, and belief, formed after an inquiry reasonable under the 

circumstances” that the pleading, motion, or other paper: 

(1) is not being presented for any improper purpose, such as to harass, cause 
unnecessary delay, or needlessly increase the cost of litigation; 
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(2) the claims, defenses, and other legal contentions are warranted by existing law 
or by a nonfrivolous argument for extending, modifying, or reversing existing law 
or for establishing new law; 
 
(3) the factual contentions have evidentiary support or, if specifically so 
identified, will likely have evidentiary support after a reasonable opportunity for 
further investigation or discovery; and 
 
(4) the denials of factual contentions are warranted on the evidence or, if 
specifically so identified, are reasonably based on belief or a lack of information. 

 
FED.R.CIV.P. 11(b)(1)-(4) (emphasis added).  This certification applies to each allegation, denial, 

and contention separately, not to the paper “as a whole.”  See Morris v. Wachovia Securities, 

Inc., 448 F.3d 268 (4th Cir. 2006) (analyzing each claim separately).  The presenter’s duty is to 

undertake “an inquiry reasonable under the circumstances” prior to making any act of 

presentment, and reasonableness is judged by an objective standard.  Cabell v. Petty, 810 F.2d 

463, 466 (4th Cir. 1987); Brubaker v. City of Richmond, 943 F.2d 1363, 1373 (4th Cir. 1991).  

Nonetheless, allegations made “on information and belief,” as well as denials made on “lack of 

knowledge,” are permitted, if discovery is required before a definitive position may be taken.  

FED.R.CIV.P. 11(b)(3) & (4); ADV. COM. NOTES, 146 F.R.D. at 586.  The presenter’s certification 

is personal, based on his “nondelegable” duty of reasonable inquiry.  ADV. COM. NOTES, 146 

F.R.D. at 588.  Note, however, that some presenters may satisfy their personal duty of reasonable 

pre-filing inquiry reasonably relying on another lawyer’s pre-filing inquiry. 

  5. What is “an improper purpose”? 

 Under Rule 11(b)(1), harassment, unnecessary delay, and needlessly increasing litigation 

costs are the prime examples of “improper purposes,” but the determination still is based on 

reasonableness under the circumstances.  In determining whether a filing was motivated by an 

“improper purpose,” an objective standard of reasonableness applies, and the district court need 

not try to divine the presenter’s subjective intent.  See Stevens v. Lawyers Mut. Liab. Ins. Co. of 
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North Carolina, 789 F.2d 1056, 1060 (4th Cir. 1986) (applying objective standard); Fahrenz v. 

Meadow Farm Partnership, 850 F.2d 207, 210 (4th Cir. 1988) (same).  This is not to say that 

evidence of the presenter’s subjective intent is wholly irrelevant.  “Repeated filings, the 

outrageous nature of the claims made, or a [presenter’s] experience in a particular area of law, 

under which baseless claims have been made, are all appropriate indicators of an improper 

purpose.”  In re Kunstler, 914 F.2d 505, 519 (4th Cir. 1990).  By the same token, “The existence 

of baseless allegations does not alone require a finding of improper purpose, because 

inexperience or incompetence may have caused their inclusion in a pleading, rather than or in 

addition to willfulness or deliberate choice.”  Id. at 519 (citing Cabell, 810 F.2d at 466).  Thus, 

the presenter’s experience (or lack of it) may be probative of whether an improper purpose 

should be inferred. 

 Similarly, this issue is not determined by analyzing the alleged injury to the other party.  

Whether or not the injured party subjectively believes that a paper has been filed to harass, delay, 

or run up costs, an “improper purpose” may be found based solely on the presenter’s lack of a 

“reasonable basis in fact and law.”  See Stevens, 789 F.2d at 1060.  Thus, the district court “must 

ignore evidence of the injured party’s subjective beliefs and look for more objective evidence of 

the [presenter’s] purpose.”  Kunstler, 914 F.2d at 519.  A note of caution:  As “beauty is in the 

eye of the beholder,” an “improper purpose” may be in the eye of the district judge. 

  6. What is “an inquiry reasonable under the circumstances”? 

A presenter’s mandatory and nondelegable duty is to “‘conduct a reasonable investigation 

of the factual and legal basis for his claim [or defense] before [presentation].’”  Morris, 448 F.3d 

at 276 (quoting Brubaker, 943 F.2d at 1373).  “A legal argument fails to satisfy Rule 11(b)(2) 

when ‘in applying a standard of objective reasonableness, it can be said that a reasonable 
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attorney in like circumstances could not have believed his actions to be legally justified. …  The 

legal argument must have absolutely no chance of success under the existing precedent’ to 

contravene the rule.”  Id. at 277 (citing Hunter v. Earthgrains Co. Bakery, 281 F.3d 144, 153 

(4th Cir. 2002)).  “Factual allegations fail to satisfy Rule 11(b)(3) when they are ‘unsupported by 

any information obtained prior to filing.’” Id. at 277 (citing Brubaker, 943 F.2d at 1373).  As 

under the 1983 version of the rule, this is an “objective standard.”  Forrest Creek Assoc., Ltd. v. 

McLean Sav. & Loan Assoc., 831 F.2d 1238, 1244-45 (4th Cir. 1987).  The Rule, therefore, is 

aimed at sanctioning frivolous theories and contentions, not merely weak ones. 

Moreover, when analyzing reasonableness under this objective standard, the Court also 

“must consider all the circumstances of [the] case.”  Cooter & Gell v. Hartmarx Corp., 496 U.S. 

384, 401 (1990).  This may include such circumstances as the complexity of the case, the 

appearance of novel fact patterns, and time pressures: 

[W]hat constitutes a reasonable inquiry may depend on such factors as how much 
time for investigation was available to the signer; whether he had to rely on a 
client for information as to the facts underlying the pleadings, motion, or other 
paper; whether the pleading, motion, or other paper was based on a plausible view 
of the law; or whether he depended on forwarding counsel or another member of 
the bar. 
 

See ADV. COM. NOTES, 97 F.R.D. at 199; see also Gregory P. Joseph, SANCTIONS: THE FEDERAL 

LAW OF LITIGATION ABUSE §§ 8 (facts) & 10 (law) (LexisNexis 4th ed. 2008) (analyzing 

recognized factors) (hereafter, “SANCTIONS”).  Moreover, the Court must “avoid using the 

wisdom of hindsight and should test the [presenter’s] conduct by inquiring what was reasonable 

to believe at the time the pleading, motion, or other paper was submitted.”  ADV. COM. NOTES, 

97 F.R.D. at 199.  Nonetheless, the utter lack of a pre-filing investigation is not excused by a 

looming deadline.  See Cabell, 810 F.2d at 466 (reversing denial of Rule 11 sanctions because 

“action was filed in a speculative effort to find someone financially liable for plaintiffs’ injuries 
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before the statute of limitations expired”).  Generally, though, this is a “real time” determination 

of “reasonableness” of the pre-filing investigation. 

Finally, Rule 11 “is not intended to chill an attorney’s enthusiasm or creativity in 

pursuing factual or legal theories.” See ADV. COM. NOTES, 97 F.R.D. at 199.  Likewise, Rule 11 

“does not seek to stifle the exuberant spirit of skilled advocacy or to require that a claim be 

proven before a complaint can be filed.”  Cleveland Demolition Co. v. Azcon Scrap Corp., 827 

F.2d 984, 988 (4th Cir. 1987).  Inartfully pleaded claims, “creative claims,” or claims based on 

“ambiguous or inconsequential facts, may merit dismissal, but not punishment.”  Hunter, 281 

F.3d at 153.  Accordingly, reasonably inventive claims and novel theories, or reasonable 

contentions based on tenuous inferences and ambiguous facts, even if dismissed, might not merit 

Rule 11 sanctions. 

  7. Are claims treated differently than denials and affirmative defenses? 

 Yes … and no … well—sort of. 

 A presenter certifies that “the factual contentions have evidentiary support or, if 

specifically so identified, are likely to have evidentiary support after a reasonable opportunity for 

further investigation or discovery.”  FED.R.CIV.P. 11(b)(3) (emphasis added).  This provision is 

directed at “factual contentions,” which may be allegations in support of a claim or a 

counterclaim—but also applies to “factual contentions” that are pleaded in support of an 

affirmative defense.  The rule revisors recognized that “sometimes a litigant may have good 

reason to believe that something is true or false but may need discovery, formal or informal, … 

to gather and confirm the evidentiary basis of the allegation.”  ADV. COM. NOTES, 146 F.R.D. at 

585.  The revisors went on, however, to clarify that 

Tolerance of factual contentions in initial pleadings by plaintiffs or defendants 
when specifically identified as made on information and belief does not relieve 
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litigants from the obligation to conduct an appropriate investigation into the facts 
that is reasonable under the circumstances; it is not a license to join parties, make 
claims, or present defenses without any factual basis of justification. 
 

Id.  But, if those information-and-belief contentions do not pan out, they must not be further 

advocated.  Id. at 586.  This is not a certification that the party will prevail—or even survive 

summary judgment.  Id.  But, if your factual contentions do survive summary judgment, then you 

should not be found to have violated Rule 11. 

 Similarly, a presenter certifies that “the denials of factual contentions are warranted on 

the evidence or, if specifically so identified, are reasonably based on belief or lack of 

information.”  FED.R.CIV.P. 11(b)(4) (emphasis added).  Denials “involve somewhat different 

considerations” than allegations or other factual contentions.  ADV. COM. NOTES, 146 F.R.D. at 

586.  Often, denials are based on “the existence of evidence contradicting” the other side’s 

factual contention.  Id.  At other times, even after “an appropriate investigation,” a party has “no 

information,” or only a “reasonable basis for denying the credibility of the only relevant 

evidence on the matter.”  Id.  But this is not a license either to fail to investigate before 

answering or to deny that which is known to be true.  Id.  Thus, Rule 11(b)(4) is meant “to 

equalize the burden of the rule upon plaintiffs and defendants.”  Id.  And as is true for 

allegations, if the factual basis for denials does not pan out, they must not be further advocated. 

  8. When can a lawyer rely on his client? 

Exclusively relying on the client for factual information usually is not reasonable because 

of the limitations on his knowledge (which may be pronounced) and his stake in the outcome 

(which tends to color his perceptions and recollections).  Nonetheless, in some circumstances, 

reliance on the client is necessary and reasonable—the rule-drafters specifically provided for 

this:  “[W]hat constitutes a reasonable inquiry may depend on such factors as … whether he had 
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to rely on a client for information as to the facts underlying the pleadings, motion, or other paper 

… .”  ADV. COM. NOTES, 97 F.R.D. at 199 (emphasis added).  When determining whether a 

lawyer’s reliance on his client has been reasonable, the Court may look at factors such as the 

other sources of information, the facial plausibility of the client’s account, and whether the 

client’s knowledge is first-hand or hearsay.  SANCTIONS, § 8(A)(6) at 2-108 – 2-112 (identifying 

factors).  Moreover, other general reasonableness factors would be weighed as well (e.g., time-

pressure). 

But “counsel cannot simply rely on a client’s patently incredible testimony when any 

reasonable investigation of the factual bases for the client’s claims or examination of materials 

obtained in discovery would reveal the paucity and implausibility of the evidence.”  Blue v. 

United States Dept. of Army, 914 F.2d 525, 543 (4th Cir. 1990).  Likewise, “a lawyer cannot 

shield his transgressions behind the simplistic plea that he only did what his client desired.”  

Blair v. Shenandoah Women’s Cntr., Inc., 757 F.2d 1435, 1438 (4th Cir. 1985).  Rule 11 thus 

draws a line between zealous advocacy within the bounds of the law, and zealotry. 

  9. When must a lawyer rely on an expert? 

 Depending upon the factual complexity of a case, a lawyer may have a Rule 11 duty to 

retain, consult with, and obtain analysis from an expert in order to satisfy the requirement of an 

appropriate investigation.  See SANCTIONS, § 8(A)(2)(a) at 2-103 – 2-104.  This may arise before 

the case is filed (e.g., in any action where an expert is needed to prove liability), or before the 

case reaches certain milestones (e.g., summary judgment motions)—which is to say, it may arise 

independently of the deadline for serving expert discovery. 
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  10. What about other litigation misconduct? 

The rule is not a catch-all:  “Rule 11 does not encompass all conduct within judicial 

proceedings ….”  Kunstler, 914 F.2d at 525.  The drafters and revisors of Rule 11(b) used well 

recognized terms-of-art to define the acts governed by Rule 11(b).  Those terms-of-art must be 

given their plain—indeed, literal—meaning.  Pavlic & LeFlore, 493 U.S. at 125-27; Becker, 532 

U.S. at 764.  Thus, other acts of misconduct during the litigation are not Rule 11 violations, no 

matter how egregious. 

Accordingly, Rule 11 “does not purport to be a means for district courts to sanction 

conduct in the course of a lawsuit, such as failure to comply with court orders, that does not 

involve the signing of pleadings, motions, or other papers.”  Simpson v. Welch, 900 F.2d 33, 36 

(4th Cir. 1990).  Nor does the rule apply to “counsel’s ‘blatant disregard’ for the local rules,” or 

“‘his lackadaisical attitude,’” or his failures to appear for hearings.  Id.  Nor does it apply to 

discovery misconduct.  Bakker v. Grutman, 942 F.2d 236, 241 (4th Cir. 1991).  And Rule 11 

“clearly does not reach conduct outside of the judicial process,” such as press releases.  Kuntlser, 

914 F.2d at 525.  Thus, the rule applies only to acts of presenting. 

But Rule 11 also is not the “exclusive source” for sanctioning a party for “improper 

presentation of claims, defenses, or contentions.”  ADV. COM. NOTES, 146 F.R.D. at 592.  Rule 

11 does not supplant the authority to make awards under fee-shifting statutes, the power to 

punish contempt, the “inherent powers” of a court to sanction parties or counsel, or the statutory 

authority to award fees and expenses as sanctions under 28 U.S.C. § 1927.  Id.  As we will see 

later in this outline, sometimes, a party’s misconduct falls under those other powers instead of—

and sometimes in addition to—Rule 11. 
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  11. Is a “presenter” always liable? 

 No—but nearly so.  As the revisors explained in 1993, “in unusual circumstances,” 

another lawyer who is “responsible” for the violation may be liable “instead of the [attorney] 

actually making the presentation to the court.”  ADV. COM. NOTES, 146 F.R.D. at 589 

(emphasis added).  Thus, a presenter, such as local counsel who signed and filed a paper at a 

deadline, may be excused if he reasonably relied on a non-presenter, such as forwarding counsel 

who is an experienced specialist in the pertinent area of law and who had researched and drafted 

the paper.  In “unusual circumstances” like this, the presenter may be exculpated. 

 D. RULE 11(c):  WHO ELSE, WHEN, AND WHY? 

  1. Who else may be “responsible” and why? 

To remove the restrictions applied in Pavlic & LeFlore, the 1993 revisions expanded the 

reach beyond signers and other presenters.  ADV. COM. NOTES, 146 F.R.D. at 588-89.  Rule 11(c) 

now authorizes the district court to impose “an appropriate sanction” upon other persons who are 

“responsible for the violation.”  See FED.R.CIV.P. 11(c).  The revisors explained: 

The revisions permit the court to consider whether other attorneys in the firm, 
co-counsel, [or] other law firms … should be held accountable for their part in 
causing a violation. 
 

ADV. COM. NOTES, 146 F.R.D. at 589 (emphasis added).  Thus, under the 1993 revisions, the 

Court may inquire to determine if other attorneys have actively had a part in “causing a 

[Rule 11(b)] violation;” if so, the Court may impose vicarious liability. 

Importantly, status-based distinctions were not used in the revised rule or in the Advisory 

Committee Notes explaining the 1993 revisions.  The 1993 revisions did not identify “lead 

counsel,” “trial counsel,” “partners,” “associates,” or “local counsel” as separate classes of actors 

who have special duties, special liabilities, or special defenses under Rule 11(b) or (c).  Instead, 
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conduct is the basis for the imposition of duties and responsibilities.  Those performing specific 

acts are presenters, with personal, nondelegable duties, and may incur primary liability for any 

violation; non-presenters may have vicarious liability, but only if they have “caused” a violation. 

Moreover, the 1993 revisions to Rule 11(c) were not made merely to spread the blame 

through vicarious liability, but to enable to district court to place the blame on the right 

attorney(s)—which sometimes means a non-presenter who had “caused” a violation.  Finally, by 

enabling the district court to impose sanctions on the right attorney(s) among several, the 1993 

revisions plainly do not compel the Court to sanction all of the lawyers involved. 

Law Firms:  Responding to the narrow ruling in Pavlic & LeFlore, under the 1993 

revisions, the violator’s law firm generally will have vicarious liability:  “Absent exceptional 

circumstances, a law firm must be held jointly responsible for a violation committed by its 

partner, associate, or employee.”  FED.R.CIV.P. 11(c)(1) (emphasis added).  This vicarious 

liability is virtually automatic—whether the violator is a presenter or a person “responsible” for 

the violation.  The revisors reasoned that the show cause and safe-harbor requirements would put 

a law firm on notice that one of its lawyers has possibly violated Rule 11, triggering its duty 

(under “established principles of agency”) to investigate and correct any violation by 

withdrawing the offending paper.  ADV. COM. NOTES, 146 F.R.D. at 588-89.  Exceptional 

circumstances might include something like this:  The firm was reasonably diligent in assigning 

and supervising its litigators, it had implemented reasonable “quality control” procedures to 

prevent violations, and, once notified of a violation, it directed the violator to withdraw the 

offending paper, but the violator refused (in agency jargon, he acted ultra vires). 

“Lead counsel:”  Unlike a law firm, lead counsel is not automatically accountable for 

every Rule 11 violation.  In contemporary complex litigation, lead counsel is responsible for the 
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accomplishment of the many and various litigation tasks necessary “either personally or by 

coordinating the efforts of others.”  See MANUAL FOR COMPLEX LITIGATION § 10.221 at 25 (4th 

ed. 2004).  Generally, then, lead counsel is not a single-combat champion, but the leader of a 

coordinated litigation effort for the client.  If “lead counsel” acts as a presenter with respect to a 

Rule 11 violation, of course, he has personal liability under Rule 11(b).  If “lead counsel” is a 

non-presenter, however, vicarious liability can be imposed under Rule 11(c) only if he engaged 

in some sort of culpable conduct that “causes” a violation, for which he “should be held 

accountable.” 

Importantly, lead counsel should not be deemed a “presenter” merely because of his over-

all authority coordinating the case.  Such mechanical reasoning misapprehends the dual thrusts of 

the 1993 revisions to Rule 11, and conflates the acts and actors subject to the revised Rule. 

There were two principal purposes behind the 1993 revisions spurred by the decision in 

Pavelic & LeFlore.  First, as previously drafted and applied in Pavelic & LeFlore, Rule 11(b) 

applied only to the act of signing.  The revisors expanded the acts governed by Rule 11(b) by 

adding filing, submitting, and later advocating, as acts of “presenting” under Rule 11(b).  See 

ADV. COM. NOTES, 146 F.R.D. at 583-85.  One who performs an act of presenting is a specific 

type of actor under Rule 11—he is a “presenter”—who “may have violated [Rule 11(b)].”  

FED.R.CIV.P. 11(c).  Second, as previously drafted and applied in Pavelic & LeFlore, Rule 11(c) 

applied only to signers, who had personal responsibility for violations.  While reinforcing the 

primary liability of signers and other presenters, the revisors sought to create vicarious liability 

under Rule 11(c) for additional actors “who should be held accountable for their part in causing 

a violation.”  ADV. COM. NOTES, 146 F.R.D. at 588-89 (emphasis added).  Thus, a non-presenter 

who has “caused” a violation may be sanctioned as being “responsible for the violation.”  
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FED.R.CIV.P. 11(c) (emphasis added).  The specific revisions regarding additional acts subject to 

Rule 11(b) are separate from the revisions regarding additional actors subject to Rule 11(c). 

The revisors drew a bright-line between “the [attorneys] actually making the presentation 

to the court” (a presenter), and other attorneys who may have “caus[ed] a violation” by some 

other conduct (“responsible” attorneys).  ADV. COM. NOTES, 146 F.R.D. at 589.  Under the 

revised Rule, a non-presenter cannot be deemed to be a presenter and cannot have a presenter’s 

duties fastened upon him.  Rule 11(b) was not expanded in that manner in 1993, and the courts 

are not free to “improve upon it.”  Pavlic & LeFlore, 493 U.S. at 126.  A lead counsel is not 

deemed to be a “presenter” by authorizing another attorney to file a document any more than a 

client is when he has authorized his attorney to file a pleading on his behalf. 

In the practical realities of contemporary, complex litigation, even lead counsel may need 

to rely on other members of his team who act as presenters.  If he does so reasonably, he has not 

violated Rule 11 even if the presenter violates Rule 11. 

 Other Lawyers who are “on the papers”:  In contemporary civil litigation, there often is 

a “team approach” to litigation.  Thus, in addition to the signer, the names of one or more other 

lawyers may be included in the “signature block” for a party.  As shown above, these other 

lawyers are not “signers.”  These other lawyers, however, may be responsible under 

Rule 11(c)(1) “in addition to” or “instead of” the actual presenters, if, for example, they have 

“caused” a violation by having forwarded, drafted, or researched the offending papers. 

 “Junior” lawyers:  Junior lawyers and associates are not immune from Rule 11 

liability—but their relative inexperience and their low-level position on a litigation team may (as 

shown above) negate a finding of an “improper purpose,” or may be mitigating factors if they act 

as presenters, or if they have forwarded, drafted, or researched the offending papers.  The 
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reasoning of the Fourth Circuit when vacating an award of sanctions against a “junior” attorney 

is perceptive, realistic, and appropriately sympathetic: 

The sanctionable conduct on the part of the attorneys in this case was their 
widespread failure to perform their responsibilities as attorneys—to investigate 
the facts underlying their clients’ charges of discrimination and to examine the 
materials handed over to them in discovery before proceeding with their case.  
Whatever its reason, this is a failure which cannot be ignored and which is 
deserving of sanctions.  However, to place blame for the attorneys’ failure on a 
very junior associate working on her first case for her firm, who entered the 
case near the end of discovery, who was merely following the directions of a 
senior partner in charge of the case, and who was left in the untenable position 
of lead counsel on a massive discrimination case for which the background 
factual investigation and corroboration had never been done is an unrealistic 
and unjust result.  We do not think the district court gave adequate consideration 
to all these factors, and we are unwilling to see the career of a young attorney 
compromised at its inception because she found herself cast virtually alone into a 
case which a team of experienced lawyers would have deemed a daunting one.  
We therefore direct that the award of sanctions against Ms. Sumter be set aside. 

 
Blue, 914 F.2d at 546 (emphasis added).  Thus, in an extreme case, one’s status as a new or 

junior lawyer may be a factor in the culpability determination. 

 Nonetheless, other Fourth Circuit decisions do not accept “inexperience” or 

“incompetence” as per se excuses under Rule 11’s objective standard.  E.g., Cabell, 810 F.2d at 

466; Brubaker, 943 F.2d at 1373 (“The prefiling investigation must appear objectively 

reasonable. … Inexperienced or incompetent attorneys are not held to a lesser standard under 

Rule 11.”).  Thus, the relative inexperience or junior level of a presenter may only be a factor in 

determining the sanction, rather than a “defense” to culpability for a violation. 

 Local Counsel:  Just as lead counsel is not always liable, local counsel is not always let 

off.  Under our local rules, a member of the Eastern District of Virginia bar must sign each 

paper; must appear for all hearings, conferences, and trials; and “will be held accountable for the 

case,” even if a “foreign attorney” is the lead counsel.  E.D.VA.CIV.R. 83.1(D) & (F).  Since the 

local counsel “will be held accountable for the case,” he cannot merely act as a “mail-drop” or 
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“cigar store Indian.”  Moreover, as a practical matter, local counsel also will file all the papers 

electronically under the local ECF rules.  Thus, local counsel will necessarily be a “presenter” 

with a mandatory and nondelagable duty of reasonable inquiry under Rule 11. 

Although local counsel (qua presenter) must make a reasonable inquiry, he may fulfill 

that duty by relying on his co-counsel.  The Advisory Committee explained that “[W]hat 

constitutes a reasonable inquiry may depend on such factors as … whether he depended on 

forwarding counsel ….”  ADV. COM. NOTES, 97 F.R.D. at 199 (emphasis added).  Thus, local 

counsel does not have to “reinvent the wheel” prior to presenting a paper to the Court.  Under the 

circumstances of the particular case, it may be proper for local counsel to rely on the judgment of 

“forwarding counsel,” who may be more knowledgeable about the facts and the area of law. 

Substitute or Successor Counsel:  A new lawyer does not necessarily inherit the old 

lawyer’s Rule 11 violations.  Bakker, 942 F.2d at 240.  But the new lawyer will have his own 

Rule 11 duties.  Id.  Substitute counsel must use his own judgment and re-examine the merits of 

positions already taken before “later advocating” a merits-position previously presented by 

predecessor counsel.  Blind reliance on predecessor counsel’s pleadings, motions, and other 

papers is both unwise and will be an ineffectual defense under Rule 11. 

A Party:  Under the plain meaning of Rule 11, a pro se party can be sanctioned if he 

violates the rule, but apparently he is held to an objective, reasonable lay person standard, not 

reasonable lawyer standard.  See ADV. COM. NOTES, 146 F.R.D. at 584 (pro se litigants must 

conduct reasonable inquiry into the law and facts before signing pleadings).  The Supreme Court 

has ruled that a represented party also can be sanctioned if he acts as a presenter (e.g., signs a 

false affidavit).  Business Guides, 498 U.S. at 540-48.  A finding that the party (qua presenter) 

acted bad faith is not required.  Id. at 548-54.  It also is possible that a represented client can be 
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found vicariously liable under Rule 11(c) as a person who “caused” a violation by his counsel 

(for example, by supplying false information to his counsel). 

  2. When can a lawyer reasonably rely on another lawyer? 

Under Rule 11, reasonable conduct is required.  The Advisory Committee explained that 

a lawyer may be found to have acted reasonably when “he depended on forwarding counsel or 

another member of the bar.”  ADV. COM. NOTES, 97 F.R.D. at 199 (emphasis added).  Therefore, 

under the circumstances of the particular case, it may be proper for one lawyer to rely on the 

judgment of another lawyer. 

A leading commentator has summarized the various factors pertinent to this inquiry.  

SANCTIONS, § 8(A)(8) at 2-113 – 2-114 (identifying factors for reasonable reliance).  For 

example, a lawyer may be entitled to rely more heavily upon another lawyer who is an 

acknowledged expert in the particular field in which they are engaged.  Id.  Likewise, a 

longstanding relationship between the lawyers, during which the other lawyer has repeatedly 

demonstrated his trustworthiness, may furnish a strong basis for reliance.  The facial 

“plausibility” of the factual representation also may justify reasonable reliance.  However, blind 

reliance on another lawyer may not be reasonable—such as relying on another lawyer to draft 

papers, which are then signed without reading.  See Kunstler, 914 F.2d at 514.  Under the 1983 

version of Rule 11, a duty to read each paper was explicit; under the 1993 version that duty is 

implied—but still required.  ADV. COM. NOTES, 146 F.R.D. at 584 (reading is still required 

before signing).  Thus, you must stop-and-think (and read!) before you sign. 

 Moreover, reliance on “another member of the bar” is accepted as a proper way to fulfill 

the duty under Rule 11 because “Rule 11 is not intended to increase the cost of litigation by 

requiring review of papers by an additional set of lawyers.”  SCHWARZER, 104 F.R.D. at 186.  
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Nothing in Rule 11, or the reasoning underpinning Rule 11, would preclude one lawyer from 

relying on the expertise and experience of other members of the team of lawyers assembled to 

handle complex litigation.  The practicalities of complex litigation require a coordinated team 

effort, and allowing lawyers to reasonably rely on one another encourages the efficiencies that a 

lawyer’s ethical billing duties require, and avoids unnecessary duplication of effort. 

 E. WHAT HAPPENS WHEN THERE IS A VIOLATION? 

 A Rule 11 violation may be identified and put at issue either by your opponent or by the 

Court sua sponte.  These are very different paths to what should be the same judicial inquiry.  No 

matter how the judicial inquiry is initiated, the adjudication proceeding must include “notice and 

a reasonable opportunity to respond” to the allegations of a Rule 11 violation. 

  1. How does an opponent initiate Rule 11 proceedings? 

 One of the innovations of the 1993 revisions was the “safe harbor” provision.  ADV. COM. 

NOTES, 146 F.R.D. at 591.  Under the revised Rule, 

A motion for sanctions must be made separately from any other motion and must 
describe the specific conduct that allegedly violates Rule 11(b).  The motion must 
be served under Rule 5, but it must not be filed or be presented to the court if the 
challenged paper, claim, defense, contention, or denial is withdrawn or 
appropriately corrected within 21 days after service or within another time the 
court sets. 
 

FED.R.CIV.P. 11(c)(2) (emphasis added).  This provision eliminated knee-jerk Rule 11 motions, 

and it “establishes conditions precedent to the imposition of sanctions under the rule.  If those 

conditions are not satisfied, the Rule 11 motion for sanctions may not be filed with the district 

court.  If a non-compliant motion nonetheless is filed with the court, the district court lacks 

authority to impose the requested sanctions.”  Brickwood Contractors, Inc. v. Datanet 

Engineering, Inc., 369 F.3d 385, 390 (4th Cir. 2004) (en banc) (emphasis added).  Thus, if no 

safe-harbor notice is given, then no sanctions can be awarded. 
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 This mandatory safe-harbor notice serves two purposes:  First, it gives the violator an 

opportunity to cure.  ADV. COM. NOTES, 146 F.R.D. at 590-91.  Indeed, “[t]he primary purpose 

for this amendment was to provide immunity from sanctions to those litigants who self-regulate 

by withdrawing potentially offending filings or contentions within the 21-day period.”  Rector v. 

Approved Federal Sav. Bank, 265 F.3d 248, 251 (4th Cir. 2001).  If the offending paper is not 

withdrawn within those 21 days, however, the other side may file its motion and seek relief from 

the district court.  Second, the early filing of a motion on 21-days’ notice should lead to prompt 

adjudication of a violation.  ADV. COM. NOTES, 146 F.R.D. at 590-91.  Accordingly, the failure 

to serve a rule 11 motion when the alleged violation occurs may be grounds to deny the motion 

as “untimely.”  Id.  Likewise, serving such a motion after adjudication of a claim or defense is 

too late.  Id.  Finally, “the ‘safe harbor’ provisions of Rule 11(c)(1)(A) preclude the serving and 

filing of any Rule 11 motion after conclusion of the case.”  Hunter, 281 F.3d at 152.  Thus, if a 

putative violation has been identified, both sides must act promptly. 

  2. How does the district court initiate Rule 11 proceedings? 

 Rule 11 provides a separate procedure for sua sponte initiation of Rule 11 proceedings:  

“On its own initiative, the [district] court may order an attorney, law firm, or party to show cause 

why conduct specifically described in the order has not violated Rule 11(b).”  FED.R.CIV.P. 

11(c)(3); ADV. COM. NOTES, 146 F.R.D. at 591 (judge must initiate by “show cause order”).  

Under this rule, the district court, “when acting sua sponte, must particularize the behavior it 

deems sanctionable … .” Hunter, 281 F.3d at 157; accord Bass v. E. I. DuPont de Nemours & 

Co, 324 F.3d 761, 767 (4th Cir. 2003) (vacating sua sponte sanctions for lack of show cause 

order).  Importantly, this provision does not expand the scope of Rule 11.  For example, sua 

sponte Rule 11 sanctions can be imposed for oral arguments only if the lawyer advocates a 
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position previously stated in a pleading, motion, or other paper.  In Re Bees, 562 F.3d 284, 298 

(4th Cir. 2009).  And although the safe-harbor provisions do not apply to the district court 

(Brickwood, 369 F.3d at 390 n.2), this provision is not a “back door” for the imposition of sua 

sponte sanctions without a show cause order when the opposing party has failed to give enough 

notice.  See Bass, 324 F.3d at 767.  Finally, the district court generally “should resolve sua 

sponte Rule 11 issues before resolution of the merits of the case.”  Bees, 562 F.3d at 767-68; 

Hunter, 281 F.3d at 153.  Thus, the district court must issue a show cause order, and also must do 

so in a timely manner. 

  3. Is discovery permitted? 

 Rule 11 sanctions proceedings are not supposed to become costly and protracted “satellite 

litigation.”  ADV. COM. NOTES, 97 F.R.D. at 201.  To the extent possible, the Court should “limit 

the scope of the sanction proceedings to the record.  Thus, discovery should be conducted only 

by leave of court, and then only in extraordinary circumstances.”  Id.  Needless to say, only very 

narrow discovery should be permitted, with appropriate use and disclosure limitations. 

  4. What about attorney-client privilege and work-product documents? 

As the drafters explained, adjudication of Rule 11 issues may be confined to the judicial 

record.  ADV. COM. NOTES, 97 F.R.D. at 201.  But if there is a need to go beyond that, practice 

under Rule 11 ordinarily “does not require a party or attorney to disclose privileged 

communications or work product in order to show that the signing of the pleading, motion, or 

other paper is substantially justified.  The provisions of Rule 26(c), including appropriate orders 

after in camera inspection by the court, remain available to protect a party claiming privilege or 

work product protection.”  ADV. COM. NOTES, 97 F.R.D. at 199; accord ADV. COM. NOTES, 146 

F.R.D. at 590 (Rule 11 motions should not entail “disclosure of matters otherwise protected by 
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the attorney client privilege or the work product doctrine”).  Therefore, these privileges are not 

automatically lost when a Rule 11 violation is identified.  As a practical matter, however, this 

information may have been put at issue by a Rule 11 motion or show cause order. 

The general rules for these privileges and protections are familiar:  “Under the attorney-

client privilege, confidential communications made between a client and an attorney in an effort 

to obtain legal services are protected from disclosure.”  Chaudry v. Gallerizzo, 174 F.3d 394, 402 

(4th Cir. 1999).  This privilege applies to communications as well as information contained in an 

attorney’s billing records, covering such items as “correspondence, bills, ledgers, statements, and 

time records which reveal the motive of the client in seeking representation, litigation strategy, or 

the specific nature of the service provided, such as researching particular areas of law.”  Id. 

(citation omitted).  Likewise, under the attorney work product doctrine, “facts developed by his 

efforts in preparation of the case or opinions he has formed about any phase of the litigation” 

would be protected work product.  Chaudry, 174 F.3d at 403.  “Fact work product” may be 

discoverable only on a showing of “substantial need,” and “opinion work product” enjoys “a 

nearly absolute immunity and can be discovered only in very rare and extraordinary 

circumstances.”  Id.  Thus, the ordinary standards for disclosure are very high. 

But this may be the information that the Court (and the Rule 11 movant) will need to 

analyze when the reasonableness of the presenter’s pre-filing investigation is at issue, or when 

the Court must allocate fault among several counsel, or between counsel and client.  Moreover, 

as Judge Schwarzer observed in his widely-cited commentary on Rule 11: 

While the [1983] Advisory Committee Notes state that “[t]he rule does not require 
a party or attorney to disclose privileged communications,” it does not address the 
situation where a real or apparent need for disclosure exists. *** A judge should 
view assertion of the privilege by a lawyer with skepticism.  If the information 
received from the client is relevant to whether a paper is well-founded, it probably 
must eventually be disclosed in any event, either in a pleading or in discovery; 
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that it may have been incorporated in work product does not immunize it from 
disclosure.  As a last resort, the judge could make and in camera examination; 
this, however, should be the exception rather than the rule because of the 
implication of an ex parte communication on the merits. 

 
SCHWARZER, 104 F.R.D. at 199.  If privileged or protected information will be relevant, the Rule 

11 adjudication may be deferred until after the merits-phase is concluded.  ADV. COM. NOTES, 

146 F.R.D. at 590-91.  Thus, you must expect that some discovery of otherwise privileged or 

protected materials may be ordered, and you need to consider whether production of redacted 

documents or in camera submission will be appropriate, and whether to ask that the Rule 11 

adjudication be deferred. 

  5. What is the protocol for a Rule 11 hearing? 

 Once a violation has been identified by motion or show cause order, revised Rule 11 

specifies that the accused violator must be given “notice and a reasonable opportunity to 

respond.”  FED.R.CIV.P. 11(c)(1).  The rule, however, does not specify a particular mode or 

manner of proceeding:  “Whether the matter should be decided on the basis of written 

submissions or should be scheduled for oral argument (or, indeed, for evidentiary presentation) 

will depend on the circumstances.”  ADV. COM. NOTES, 146 F.R.D. at 589.  The procedure, 

however, “must comport with due process requirements.”  ADV. COM. NOTES, 97 F.R.D. at 200-

01.  But what process is “due”? 

 Generally, “Due process does not require an evidentiary hearing before sanctions are 

imposed ….”  Kunstler, 914 F.2d at 521 (affirming sanctions imposed without evidentiary 

hearing).  In some cases, “the [district] judge’s participation in the proceedings provides him 

with full knowledge of the relevant facts and little further inquiry will be necessary.”  ADV. COM. 

NOTES, 97 F.R.D. at 200-01.  In other cases, however, factors such as “the severity of the 

sanction under consideration” may dictate that a more extensive hearing is needed, including the 
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taking of testimony.  Id.; see also SANCTIONS, § 17[D](2)(a) (identifying other factors).  The 

number of alleged violators also may expand the scope of the hearing.  “When appropriate, the 

court can make an additional inquiry in order to determine whether the sanction should be 

imposed on [other attorneys or law firms] in addition to, or, in unusual circumstances, instead of 

the [attorney] actually making the presentation to the court.”  ADV. COM. NOTES, 146 F.R.D. at 

589.  Where “a question is raised as to which of several sets of lawyers is responsible,” they must 

be given the opportunity “to exonerate themselves.”  SCHWARZER, 104 F.R.D. at 199-200.  

Accordingly, while process is due, what process is due will be dictated by such factors as the 

scope of the judicial inquiry, the nature of the violation, and the severity of the potential 

sanctions. 

  6. Who has the burden of proof? 

 The movant (or the district court) would have the “burden of going forward”—that is, 

specifying the pleading, motion, or other paper that allegedly was presented in violation of Rule 

11.  FED.R.CIV.P. 11(c)(1) & (2).  This burden would be met, for example, by showing that a 

pleaded claim was facially frivolous, or that an improper purpose could be inferred from 

surrounding circumstances.  See Morris, 448 F.3d at 279 (movant must establish a violation).  

Once the Rule 11 inquiry is identified, the burden shifts to the alleged violator to demonstrate the 

reasonableness of his conduct.  See LaVay v. Dominion Federal Sav. & Loan Ass’n., 830 F.2d 

522, 528 (4th Cir. 1987), cert. denied, 484 U.S. 1065 (1988).  If more than one potential violator 

is identified, they all must be given the opportunity “to exonerate themselves.”  SCHWARZER, 104 

F.R.D. at 199-200; see also Morris, 448 F.3d at 285 (remanding with instructions that the district 

court identify “the lawyers whose conduct gave rise to the Rule 11(b) violations found”).  This 

burden may be carried by showing, for example, that the lawyer made a reasonable pre-filing 
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inquiry, or that grounds for modifying the law exists, or that the presenter reasonably relied on 

another lawyer or his client. 

  7. Can the accused violator recover fees if the Rule 11 Motion is denied? 

 Employing the strategy of “fighting fire with fire,” under the 1983 version of Rule 11, 

accused violators often made a cross-motion to preserve their right to an award of fees should 

they prevail, which simply multiplied the proceedings.  See Georgene M. Vairo, RULE 11 

SANCTIONS, § 6.06[d] at 382-84 (ABA 2004) (hereafter, “VAIRO”).  Revised Rule 11 now 

permits the district court to award “reasonable expenses, including attorney’s fees, incurred in … 

opposing the motion.”  FED.R.CIV.P. 11(c)(2).  This provision was enacted in an effort to deal 

with the cross-motion problem.  VAIRO, § 6.06[d] at 384; ADV. COM. NOTES, 146 F.R.D. at 591.  

Nonetheless, today (as under the 1983 version), “the filing of a motion for sanctions is itself 

subject to the requirements of the rule and can lead to sanctions.”  ADV. COM. NOTES, 146 F.R.D. 

at 591.  Thus, the movant also must stop-and-think before filing a Rule 11 motion. 

  8. Must the district judge explain his ruling? 

 Yes … and no … well, maybe. 

 When granting a motion, “An order imposing a sanction must describe the sanctioned 

conduct and explain the basis for the sanction.”  FED.R.CIV.P. 11(c)(6).  This is because of the 

standard of appellate review: 

A district court’s decision to impose sanctions is entitled to substantial deference. 
… A district court “is in the best position to review the factual circumstances and 
render an informed judgment as [it] is intimately involved with the case, the 
litigants, and the attorneys on a daily basis.” … Thus, “assessment of 
frivolousness and attorneys’ fees are best left to the sound discretion of the trial 
court after a thorough evaluation of the record and appropriate factfinding.” 
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Blue, 914 F.2d at 538 (citations omitted) (emphasis added).  To enable adequate appellate review 

under the abuse-of-discretion standard, the findings supporting a violation and the award of 

sanctions must be explained. 

 When denying a motion, however, “the [district] court should not ordinarily have to 

explain its denial.”  ADV. COM. NOTES, 146 F.R.D. at 58-90.  But, the better practice appears to 

be that the district court explains its reasoning.  If an unexplained denial of Rule 11 sanctions is 

appealed, the matter may be remanded unless the motion for sanctions itself was “foolish, or 

when the reasons for denying a colorable motion are apparent from the record, [because] the 

[district] judge ‘need not belabor the obvious.’”  Miltier v. Beorn, 896 F.2d 848, 855 (4th Cir. 

1990).  If the record does not “clearly reflect the reasons for the district court’s [denial] of a Rule 

11 motion,” however, remand for at least a “brief” explanation of the denial may be ordered.  Id.  

The disappointed movant, therefore, should ask the district court to make findings. 

 F. WHAT IS “AN APPROPRIATE SANCTION”? 

 Sanctions are Discretionary:  The 1993 version of the rule de-emphasizes monetary 

sanctions, and makes the sanctions discretionary instead of mandatory.  The first key provision 

states as follows: 

If … the court determines that Rule 11(b) has been violated, the court may impose 
an appropriate sanction on any attorney, law firm, or party that violated the rule 
or is responsible for the violation. 

 
Fed.R.Civ.P. 11(c)(1) (emphasis added).  The second key provision states as follows: 
 

A sanction imposed under this rule must be limited to what suffices to deter 
repetition of the conduct or comparable conduct by others similarly situated.  The 
sanction may include nonmonetary directives; an order to pay a penalty into court; 
or, if imposed on motion and warranted for effective deterrence, an order 
directing payment to the movant of part or all of the reasonable attorney’s fees 
and other expenses directly resulting from the violation. 
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FED.R.CIV.P. 11(c)(4) (emphasis added).  These determinations are committed to the sound 

discretion of the district court, which “is best acquainted with the local bar’s litigation practices 

and thus best situated to determine when a sanction is warranted to serve Rule 11’s goal of 

specific and general deterrence.”  Cooter & Gell, 496 U.S. at 404; accord Blue, 914 F.2d at 538-

39.  Thus, the first question is whether there will be a sanction at all.  If the violations are de 

minimus, or other mitigating factors appear, then no sanction need be imposed. 

 Deterrence and Remediation:  The “central goal” of Rule 11 sanctions is deterrence.  

Cooter & Gell, 496 U.S. at 393; accord In Re Sargent, 136 F.3d 349, 352 (4th Cir. 1998).  Thus, 

“A sanction imposed for violation of [Rule 11] shall be limited to what is sufficient to deter 

repetition” of the objectionable conduct.  FED.R.CIV.P. 11(c)(2).  Generally, “the least severe 

sanction adequate to serve the purposes of Rule 11 should be imposed.”  Kunstler, 914 F.2d at 

522.  But other Rule 11 objectives may justify more severe sanctions:  “Other objectives 

advanced by the imposition of a sanction are remediation of the harm caused by the Rule 11 

violation, for example by compensating the victim for attorney’s fees expended in responding to 

the frivolous claim; punishment of the person or entity responsible for the violation; and 

enhancement of judicial administration.”  Sargent, 136 F.3d at 352-53.  The movant and the 

violator should analyze these objectives when the nature and extent of the sanction is at issue. 

 Monetary Sanctions:  Under Rule 11, as revised in 1993, monetary sanctions still may be 

awarded.  The purpose of a monetary sanction, however, “is to deter rather than compensate.”  

ADV. COM. NOTES, 146 F.R.D. at 587.  Monetary sanctions may include “an order to pay a 

penalty into court,” or “payment to the movant of part or all of the reasonable attorney’s fees and 

other expenses directly resulting from the violation.”  FED.R.CIV.P. 11(c)(4).  Fees and expenses 

are awarded to the movant only in “unusual circumstances” when that deterrent is needed, ADV. 
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COM. NOTES, 146 F.R.D. at 588; and they must be “limited to what suffices to deter,” and 

include only those fees and expenses “directly resulting from the violation.”  Id.  To determine 

the amount, the district court should consider four factors: “(1) the reasonableness of the 

opposing party’s attorney’s fees; (2) the minimum to deter; (3) the ability to pay; and (4) factors 

related to the severity of the Rule 11 violation.”  Kunstler, 914 F.2d at 522.  A lodestar analysis 

would be used, and the district court is expected to be careful not to award any fees or costs that 

the movant could have avoided. 

 There are two other limitations:  First, a represented party should not be sanctioned 

monetarily for Rule 11(b)(2) violations based on legal issues.  FED.R.CIV.P. 11(c)(5)(A).  

Second, if sanctions are imposed sua sponte, monetary sanctions should not be imposed unless 

the show-cause order was entered before the voluntary dismissal or settlement of the claims 

involved.  FED.R.CIV.P. 11(c)(5)(B).  The former limitation recognizes that the lawyers are 

responsible for legal errors, and the later limitation acts like the safe-harbor provisions in Rule 

11(c)(2). 

 Non-monetary Sanctions:  A sanction of a non-monetary nature is specifically approved 

under the revised Rule.  See SANCTIONS, § 16[B](3) at 2-238 – 2-239 (listing types of non-

monetary sanctions).  This may be fairly mild—such as receiving an admonition or requiring 

attendance of a continuing legal education seminar.  Or they may be very severe—such as 

disqualification from a case, referral for suspension or disbarment, or entry of default judgment.  

As with monetary sanctions, the least severe sanction adequate to serve the purposes of Rule 11 

should be imposed—the goal is deterrence, not disgrace or devastation. 

 Mitigating and Aggravating Factors:  Mitigating factors may serve to lessen the severity 

of a sanction, or to relieve a violator of any sanction.  “Although the objective reasonableness of 
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the attorney’s action is the test for determining whether Rule 11 should be invoked, subjective 

factors may be considered in determining what sanctions should be imposed.”  Weisman v. 

Alleco, Inc., 925 F.2d 77, 80 (4th Cir. 1991).  For example, “Stress and ill health do not excuse 

the violation of the rule, but the presence of such factors may mitigate the punishment.”  Id.  

And, as shown above, a violator’s inexperience or a junior-level position in a case may be 

considered by the district court to excuse or diminish culpability, or lessen or relieve a sanction. 

 Aggravating factors may be considered, too.  The district court “may consider factors 

such as the offending party’s history, experience, and ability, the severity of the violation, the 

degree to which malice or bad faith contributed to the violation, the risk of chilling the type of 

litigation involved, and other factors as deemed appropriate in individual circumstances.”  

Kunstler, 914 F.2d at 524-25; see also SANCTIONS, § 16[D](1) at 2-278 – 2-279 (listing 

mitigating and aggravating factors).  For example, “counsel’s vast experience, the outrageous 

and scandalous nature of the claims made, [ ] the improper purpose of the lawsuit,” and a history 

of prior sanctions might serve to justify increased sanctions.  Kunstler, 914 F.2d at 525.  Thus, 

the movant may want to present this sort of evidence. 

 Apportioning the Sanctions:  If a non-monetary sanction is being imposed, the district 

court must identify the actual violators:  “An admonition [or other sanction] will only be 

meaningful … if it is directed at the lawyers whose conduct gave rise to the Rule 11(b) violations 

found.”  Morris, 448 F.3d at 285.  If monetary sanctions are imposed, the district court may 

impose them as individual sanctions or as joint-and-several sanctions.  Individual sanctions may 

be warranted where each violator had a personal duty to comply with Rule 11 and then 

committed separate violations.  See Kunstler, 914 F.2d at 525.  By contrast, joint-and-several 

sanctions may be warranted “where sanctions are to be imposed against both a client and his 
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counsel,” or “among attorneys, who each signed a complaint in violation of Rule 11,” or where 

each has committed or caused the same Rule 11 violation.  Id.  Therefore, when ensuring that the 

sanction is no more than is necessary to deter other violations, the district court must ensure that 

sanctions are being imposed only on those who—either individually or collectively—violated the 

Rule whether as presenters or by having otherwise “caused” a violation. 

 Fees and Expenses incurred in the Motion:  Finally, in addition to any sanction, fees 

and expenses for the Rule 11 motion may be awarded to the prevailing movant under 

Rule 11(c)(3). 

II. RULE 56(h) (formerly Rule 56(g)) 

 The rule provides as follows: 

Affidavit or Declaration Submitted in Bad Faith.  If satisfied that an affidavit 
or declaration under this rule is submitted in bad faith or solely for delay, the 
court—after notice and a reasonable time to respond—may order the submitting 
party to pay the other party the reasonable expenses, including attorney’s fees, it 
incurred as a result.  An offending party or attorney may also be held in contempt 
or subjected to other appropriate sanctions. 

 
FED.R.CIV.P. 56(h) (emphasis added).  This provision was found in the civil rules when 

originally enacted in 1938, but has rarely been enforced.  See SANCTIONS, § 14(D)(5) at 2-216.  

But rarely enforced does not mean “never.”  Certain egregious circumstances will justify 

invocation of this rule. 

 In an unpublished decision, the Fourth Circuit affirmed Rule 56(h) sanctions against a 

plaintiff-affiant and his counsel for “irreconcilably inconsistent statements made in a deposition 

and contemporaneous affidavit.”  Corcoran, et al. v. IBM, 896 F.2d 545 (4th Cir. 1990) (mem.) 

(table).  During plaintiff’s deposition, plaintiff’s counsel’s office served plaintiff’s opposition to 

IBM’s motion for summary judgment, including plaintiff’s affidavit, signed with the symbol 

“/s/.”  After receiving the affidavit, IBM’s counsel then questioned plaintiff about the facts stated 
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therein, and plaintiff’s deposition testimony turned out to be “irreconcilably inconsistent” with 

the statements made in the affidavit (such as, deposition testimony denying any knowledge of a 

specific fact, despite a statement in the affidavit affirming that specific fact as true).  Despite his 

“irreconcilably inconsistent” deposition testimony, plaintiff later signed the original affidavit, 

which then was filed with the district court.  Because of purported factual disputes, IBM’s 

summary judgment motion was largely denied, but the jury later found for IBM and the verdict 

was affirmed.  Faltings et al. v. IBM, 854 F.2d 1316 (4th Cir. 1990) (mem.) (table).  On remand, 

the district court addressed IBM’s motion for sanctions. 

 After making detailed and specific findings, the district court awarded monetary 

sanctions under, inter alia, then-Rule 56(g) (now 56(h)).  The Fourth Circuit affirmed the 

sanctions, but remanded for reconsideration of the amount awarded under the lodestar method.  

Corcoran, et al. v. IBM, supra.  Despite prevailing on the sanctions motion, it seemed that the 

defense firm (Cravath, Swaine & Moore) had billed too many hours on this issue (312.6). 

III. SANCTIONS PURSUANT TO 28 U.S.C. § 1927 
 

 The focus of § 1927 is on the attorney’s conduct of the litigation, rather than on the 

merits of the case or the outcome.  Section 1927 provides: 

Any attorney or other person admitted to conduct cases in any court of the United 
states or any Territory thereof who so multiplies the proceedings in any case 
unreasonably and vexatiously may be required by the court to satisfy personally 
the excess costs, expenses, and attorneys’ fees reasonably incurred because of 
such conduct. 
 

28 U.S.C. § 1927.  Although first enacted in 1813, the statute originally provided for an award of 

only excess taxable “costs,” as allowed under 28 U.S.C. § 1920.  Roadway Express Inc. v. Piper, 

447 U.S. 752, 757-63 (1980).  “Teeth” were added to this statute in 1980 (to overcome the 
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limitation as applied in Roadway Express), when it was amended to add “expenses” and 

“attorneys’ fees” as sanctions. 

 The statute is strictly construed.  “The unambiguous text of § 1927 aims only at attorneys 

who multiply proceedings.  … Section 1927 focuses on the conduct of the litigation and not on 

its merits.”  Debauche v. Trani, 191 F.3d 499, 511 (4th Cir. 1999) (emphasis in original).  This 

section “does not distinguish between winners and losers, or between plaintiffs and defendants.  

The statute is indifferent to the equities of a dispute and to the values advanced by the 

substantive law.”  Roadway Express, 447 U.S. at 762.  Rather, this provision “is concerned only 

with limiting the abuse of court processes.”  Id.  Thus, an attorney who files a meritorious claim 

and wins a substantial verdict may still be assessed sanctions under § 1927 if, during the case, he 

“multiplies the proceedings . . . unreasonably and vexatiously.”  Id.  “Likewise, an attorney who 

files a meritless claim may not be sanctioned under § 1927 if he does not engage in such 

conduct.”  Debauche, 191 F.3d at 511.  Sanctions under § 1927 also require a finding of “bad 

faith.”  Brubaker, 943 F.2d at 1382 n.25; Blair, 757 F.2d at 1436 (necessary to show “subjective 

bad faith”).  Engaging in “dilatory tactics,” taking “frivolous” legal positions, or making 

“scandalous” accusations can support a finding of bad faith.  Blair, 757 F.2d at 1436.  Thus, the 

wrongdoing must “fit” under the statute, and subjective bad faith must be shown. 

 The statute requires that litigation have been “multiplied” by “unreasonable” and 

“vexatious” conduct.  Filing a single pleading, even if meritless, does not “multiply” the 

proceedings – although it may violate Rule 11.  Debauche, 191 F.3d at 511-12.  This does not 

mean, however, that a violation occurs only when the violator has filed multiple actions; rather, a 

violation can be found in a single case if the violator’s filings and litigation conduct multiplied 

the proceedings in that case.  See Roadway Express, supra (violation in a single case); Blair, 757 
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F.2d at 1436 (violation in a single case).  If repeated, deliberately dilatory, or unreasonable 

conduct has been shown in a case (or cases), a violation may be found. 

 It is no defense to sanctions under this statute that the lawyer has been a “zealous” 

advocate, or has been following his client’s directions: 

A lawyer must always remember that he is an officer of the court.  He may 
zealously represent his client, but only within the bounds of 28 U.S.C. § 1927, 
[Rule 11], and the court’s inherent power to govern and regulate the conduct of 
litigation before it.  We emphatically reject any suggestion that a lawyer may 
shield his transgressions behind the simplistic plea that he only did what his client 
desired. 

 
Blair, 757 F.2d at 1438.  Again, there is a bright line between zealous advocacy and zealotry.  

This statute, however, only reaches an “attorney or other person admitted to conduct cases in any 

court,” and does not include parties.  Chambers, 501 U.S. at 48.  Client complicity, therefore, is 

neither a defense for the lawyer, nor grounds for sanctioning the client. 

 Under § 1927, an attorney is entitled to due process—that is, “fair notice and an 

opportunity for a hearing on the record”—before sanctions can be imposed.  Roadway Express, 

447 U.S. at 767; Blair, 757 F.2d at 1438 (examining record of hearing for fairness).  The fees 

and costs awarded must be limited to those “reasonably incurred because of” the attorney’s 

misconduct.  28 U.S.C. § 1927.  Responsibility may be apportioned between violators, if there is 

more than one attorney at fault.  Finally, given the statutory language that a violator “may be 

required” to pay fees and costs, these sanctions are discretionary, not mandatory. 

IV. SANCTIONS PURSUANT TO THE COURT’S INHERENT POWER 
 

 It has long been held that federal courts have inherent power to control the attorneys and 

parties who appear before them:  “Courts of justice are universally acknowledged to be vested, 

by their very creation, with power to impose silence, respect, and decorum, in their presence, and 

submission to their lawful mandates.”  Anderson v. Dunn, 19 U.S. 204, 227 (1821).  This 
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includes the “inherent power,” to be used “in narrowly defined circumstances,” to assess 

“attorney’s fees against counsel.”  Roadway Express, 447 U.S. at 765.  And a party may be 

sanctioned if he has shown “bad faith by delaying or disrupting the litigation or by hampering 

enforcement of a court order.”  Hutto v. Finney, 437 U.S. 678, 689 n.14 (1978).  Under this 

authority, a federal court may assess attorney’s fees when a violator has “acted in bad faith, 

vexatiously, wantonly, or for oppressive reasons.”  Alyeska Pipeline Serv. Co. v. Wilderness 

Soc’y, 421 U.S. 240, 258-59 (1975).  This power also can be used against a violator if a federal 

court finds “that fraud has been practiced upon it, or that the very temple of justice has been 

defiled.”  Universal Oil Prods. Co. v. Root Refining Co., 328 U.S. 575, 580 (1946).  Thus, 

attorneys and parties are subject to this inherent sanctioning power. 

 These powers are “governed not by rule or statute but by the control necessarily vested 

in courts to manage their own affairs so as to achieve the orderly and expeditious disposition of 

cases.”  Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1962) (emphasis added).  Nor are they 

displaced by rules or statutes that provide for sanctions:  Thus, these inherent powers “can be 

invoked even if procedural rules exist which sanction the same conduct.”  Chambers, 501 U.S. at 

49 (emphasis added).  However, “when there is bad-faith conduct in the course of litigation that 

could be adequately sanctioned under the rules, the court ordinarily should rely on the rules 

rather than the inherent power.”  Id. at 50.  Nonetheless, the federal court may, in its discretion, 

rely on its inherent authority if “neither the statute nor the rules are up to the task.”  Id.  “It is 

clear from the legal standards through which these sanctions operate that there can in many cases 

be significant overlap among [Rule 11, § 1927, and the court’s inherent power].”  Blue, 914 F.2d 

at 534.  Thus, “In a proper case, several of the theories can be invoked to justify punishment of 
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the same conduct.”  Id.; accord Blair, 757 F.2d at 1437.  Thus, a double-barreled approach to an 

award of sanctions is not unusual. 

 Under this inherent power, the federal court may impose sanctions to “vindicate” its 

judicial authority and to “make the prevailing party whole for expenses caused by his opponent’s 

obstinacy.”  Chambers, 501 U.S. at 46.  “Because of their very potency, inherent powers must be 

exercised with restraint and discretion.”  Id. at 44.  Included in that discretion “is the ability to 

impose an appropriate sanction for conduct which abuses the judicial process”—such as 

dismissal of a lawsuit, a fine, or assessment of attorneys’ fees.  Id. at 44-45 (emphasis added).  

The federal court also must “exercise caution in invoking its inherent power, and it must comply 

with the mandates of due process, both in determining that the requisite bad faith exists and in 

assessing fees” or other sanctions.  Id. at 50 (emphasis added).  Thus, notice and an opportunity 

to be heard are required before sanctions can be imposed under the federal court’s inherent 

power. 

CONCLUSION 

 As we have seen, in addition to Rules and statutes, there are now expanded inherent 

powers to sanction lawyers and parties for “bad faith” litigation.  As the leading lawyer-

commentator on sanctions has decried: 

Just in case Rule 11 was not bad enough, the Supreme Court declared in 1991 that 
the rules of civil and appellate procedure do not completely describe and limit the 
power of federal judges to sanction litigation misconduct.  In Chambers v. 
NASCO, Inc., 501 U.S. 32 (1991), the Court described and contoured the inherent 
judicial power to levy sanctions in response to abusive litigation practices.  If 
sufficient time, money and vitriol had not been spent on sanctions motions before 
Chambers, the Supreme Court’s decision accelerated the trend (with more than 
2,300 reported inherent-power sanctions cases since Chambers was decided). 
 

Gregory P. Joseph, Federal Litigation—Where Did It Go Off Track? LITIGATION, Vol. 34, No. 4 

(Summer 2008).  Sanctioning lawyers is not necessarily the answer to “the problem”—whatever 
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“the problem” really is—indeed, that “cure” may be worse than the “ill.”  It is demoralizing, it 

adds costs, it leads to acrimony, and it consumes time and judicial resources. 

 The empirical data bears out that conclusion with respect to Rule 11.  Rule 11, as enacted 

in 1983, was irresponsibly overused because parties frequently tried to employ it as a fee-shifting 

tool where it did not properly apply.  See Thomas E. Willinger, The Rule 11 Sanctioning 

Process, 122-23 (FJC 1988).  That being so and there now being even more pressure to recover 

the ever-increasing fees and costs of litigation, adding more avenues for fee-shifting simply 

invites more inappropriate uses of these sanctioning provisions.  Yet, these sanction rules remain 

in force—indeed, have proliferated. 

 When surveyed in 1995 about the effect that the 1993 Rule 11 amendments had on 

frivolous litigation, 68% of the responding district judges reported that it had no effect.  Report 

of a Survey Concerning Rule 11, Federal Rules of Civil Procedure (FJC 1995).  In 2005, 54% of 

the responding district judges acknowledged that Rule 11 has had no effect on the frequency 

with which “groundless litigation” is filed in federal court.  Report of a Survey of United States 

District Judges’ Experiences and Views Concerning Rule 11, Federal Rules of Civil Procedure 

(FJC 2005).  Nonetheless, 80% of district judges responding to the Federal Judicial Center’s 

2005 survey like Rule 11 “just as it is.”  Id. (emphasis added).  Go figure! 
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